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Africa and Latin America. The book addresses cases from each of these continents, 
examining the experiences of indigenous peoples with access to remedy when their 
human rights are affected by corporate activities. By drawing from these experiences 
it seeks to inform the actions of corporate and State actors in relation their business 
and human rights obligation to ensure that indigenous peoples have access to effective 
remedy.
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Business and Human Rights: Indigenous Peoples’ Experiences with Access to Remedy 
Case studies from Africa, Asia and Latin America

,Q�LWV�¿UVW�DQQXDO�UHSRUW�WR�WKH�+XPDQ�5LJKWV�&RXQFLO�RQ����$SULO�������WKH�81�:RUNLQJ�
Group on the issue of human rights and transnational corporations and other business 
enterprises highlighted the “challenging nexus between the role of the State, business 
activities and the situation of indigenous peoples.” Nowhere is this challenge more 
pronounced than in ensuring effective access to remedy for indigenous peoples whose 
rights have been negatively affected by corporate activities. The Working Group therefore 
GHFLGHG� WKDW� LWV�¿UVW� WKHPDWLF� UHSRUW��ZKLFK� ,� SUHVHQWHG� WR� WKH���th session of the UN 
General Assembly in 2013, should explore “the challenges faced in addressing adverse 
impacts of business-related activities on the rights of indigenous peoples through the lens 
of the United Nations Guiding Principles on Business and Human Rights”. 

That report emphasised that the rights of indigenous peoples under international 
human rights standards fall under the scope of the obligations addressed in the Guiding 
Principles.  This means that the State duty to protect, the corporate responsibility to 
UHVSHFW��DQG�WKH�UHTXLUHPHQW�IRU�DFFHVV�WR�UHPHG\��DOO�DSSO\�WR�WKH�ULJKWV�DI¿UPHG�XQGHU�
WKH�81�'HFODUDWLRQ�RQ�WKH�5LJKWV�RI�,QGLJHQRXV�3HRSOHV�DQG�WKH�,/2�&RQYHQWLRQ�����
concerning Indigenous and Tribal Peoples. Respect for the collective rights is necessary 
to avoid discrimination against indigenous peoples which could lead to a denial of access 
WR�UHPHG\��7KH�UHSRUW�DOVR�LGHQWL¿HG�WKH�UHOHYDQFH�RI�WKHVH�LQVWUXPHQW¶V�SURYLVLRQV�IRU�
remedies for violations of collective rights of indigenous peoples and addressed in the 
jurisprudence of human rights bodies. Particular emphasis was placed on the importance 
of recognizing indigenous peoples’ customary institutions as grievance mechanisms, 
which should play a core role in ensuring access to remedy in the context of corporate 
related impacts on their rights. Finally, the report stressed the need for engagements with 
indigenous peoples to occur within a framework of free prior and informed consent, in 
RUGHU�WR�DYRLG�ULJKWV�YLRODWLRQV�IURP�RFFXUULQJ�LQ�WKH�¿UVW�SODFH�

In 2013, the Working Group also convened an Expert Workshop on Business Impacts 
and Non-judicial Access to Remedy. At that workshop, the impact of large scale 
development projects on indigenous peoples’ ability to obtain access to remedy was 
noted. It was observed, for example, that “if an indigenous community considers that 
mining activities prevent them from exercising their culture, religion and traditional way 
of life, it may conclude that the only possible way to redress those impacts would be 
for the mining activities to cease completely”. The importance of indigenous peoples’ 
participation in the early project planning stages was therefore emphasized, as was the 
role which early access to mediation and judicial mechanisms can potentially play in 
such contexts. The experts also pointed to the importance of addressing imbalances in 
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power, concluding that “processes and outcomes that take into account local contexts are 
also necessary, such as recognizing indigenous peoples’ traditional processes for settling 
FRQÀLFWV´�

This book represents an important step towards addressing the issues and challenges 
which have been observed by the Working Group in relation to access to remedy at this 
nexus between the role of the State, the responsibility of corporations and the situation 
RI�LQGLJHQRXV�SHRSOHV¶�ULJKWV��,WV�IRFXV�UHÀHFWV�WKH�LQFUHDVHG�DWWHQWLRQ�DFFRUGHG�WR�DFFHVV�
to remedy under the Working Group’s mandate, and the fundamental importance to 
indigenous peoples of redress for corporate related impacts on their rights. 

7KH� ERRN� LV� XQLTXH� LQ� WKDW� LW� LV� WKH� ¿UVW� VXFK� SXEOLFDWLRQ� WR� KLJKOLJKW� LQGLJHQRXV�
experiences and perspectives in relation to access to remedy in the context of business and 
human rights. It includes contributions by authoritative scholars, indigenous activists, and 
WKHLU�VXSSRUWLQJ�RUJDQL]DWLRQV��DGGUHVVLQJ�VSHFL¿F�FDVHV�ZKHUH�UHPHGLHV�IRU�FRUSRUDWH�
related violations of indigenous rights have been sought in Africa, Asia and Latin America. 
These cases cover mining, oil and gas, tourism, infrastructure, agribusiness and dam 
projects. The experiences they describe resonate with those of indigenous communities 
WKURXJKRXW� WKH�ZRUOG��7KH\� KHOS� WR� VKHG� OLJKW� RQ� WKH� VLJQL¿FDQW� EDUULHUV� WR� HIIHFWLYH�
remedy and the long running struggles which indigenous peoples face when seeking 
DFFHVV�WR�MXVWLFH�LQ�FRQWH[WV�ZKHUH�SRZHUIXO�FRUSRUDWH�DFWRUV�DQG�6WDWHV�IDLO�WR�IXO¿O�WKHLU�
responsibilities and duties to respect and protect indigenous peoples’ rights. 

A solid and effective access to remedy pillar is of fundamental importance to the 
success of the Guiding Principles. Without it the platform for a rights respecting 
engagement between corporate actors and rights-holders will simply not exist. As noted 
by the Special Representative to the Secretary General at the outset of his mandate, 
indigenous peoples are among the groups facing the greatest barriers to effective remedy 
and are also among those most affected by corporate activities, in particular by those 
of the extractive industries. The extent to which access to remedy is realized in the 
context of indigenous peoples’ rights is therefore a key litmus test for the effectiveness 
of the Guiding Principles and for the success of the Working Group in promoting their 
dissemination and implementation. 

If the recommendations and lessons which this book offers are given the necessary 
attention by States and corporations, we will have moved further along the path 
of implementing the UN Guiding Principles and towards the goal of rights-based 
engagements with indigenous peoples. The book is particularly timely in light of the 
increased focus which the resolution outlining the Working Group’s mandate directs to 
addressing barriers to access to remedy. The 2014 Human Rights Council resolution 
refers to the need for “relevant legal frameworks” for more effective avenues of remedy 
for affected communities, and encourages all actors to engage with the Working Group to 
develop guidance with regard to access to both judicial and non-judicial remedy. 

In order to improve access to remedy for victims of business-related human rights 
abuses, the Working Group is requested to hold consultations with all relevant actors 
“and to publish a progress report thereon before the twenty-ninth session of the Human 
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5LJKWV�&RXQFLO��WR�EH�KHOG�LQ�-XQH��������DQG�WKH�¿QDO�UHSRUW�WR�EH�FRQVLGHUHG�E\�WKH�
Council at its thirty-second session”. It has also been invited to include the issue of 
access to remedy as an agenda item of the Forum on Business and Human Rights “in 
order to foster mutual understanding and greater consensus among different viewpoints”. 
I believe this book will help to inform these on-going activities of the Working Group and 
the annual Forum and assist us in making recommendations at the national, regional and 
international levels for enhancing access to effective remedies available to indigenous 
peoples whose human rights are affected by corporate activities.

Finally, I wish to offer my support to those indigenous peoples whose experiences 
are outlined in this book, and to all communities who are facing similar struggles. As 
a member of the Udege people, one of Russia’s indigenous peoples, and a long time 
indigenous activist, I can personally empathize with their situations. These historical and 
on-going struggles have led to international recognition of indigenous peoples’ rights, 
most clearly manifested in the adoption of the UN Declaration in the Rights of Indigenous 
Peoples by the General Assembly in 2007 and in the Outcome Document of the High-
Level Plenary Meeting of the UN General Assembly, known as the World Conference 
on Indigenous Peoples, in 2014. In paragraph 24 of the Outcome Document the General 
Assembly members stated 

We recall the responsibility of transnational corporations and other business 
enterprises to respect all applicable laws and international principles, including 
the Guiding Principles on Business and Human Rights: Implementing the United 
Nations “Protect, Respect and Remedy” Framework and to operate transparently 
and in a socially and environmentally responsible manner. In this regard, we commit 
ourselves to taking further steps, as appropriate, to prevent abuses of the rights of 
Indigenous Peoples.

7KLV� UHÀHFWV� WKH� VLJQL¿FDQW� FRQWULEXWLRQ� ZKLFK� LQGLJHQRXV� SHRSOHV¶� DGYRFDF\� DQG�
struggles have made to moving the business and human rights debate forward while 
keeping it focused on the urgent need for solutions to on-going and imminent threats to 
human rights. Their struggles serve as an important reminder that the ultimate measure 
of success, for all those involved in the area of business and human rights, must be the 
extent to which the rights of indigenous peoples, and other impacted communities, are 
respected and the degree to which they are afforded access to justice in cases where their 
human rights are violated. 

I would like to take this opportunity to thank all of the contributors to the book, the 
editor, and those individuals, organizations and institutions who, through their support 
to AIPP, Almáciga and IWGIA, facilitated the research and made the publication of this 
book possible.

Pavel Sulyandziga

Member of the UN Working Group on the issue of human rights and transnational 
corporations and other business enterprises

February 2015
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1. Introduction

Throughout history and throughout the world indigenous peoples have suffered 
disproportionately from the negative human rights impact of business activities in their 
territories. This pattern continues to the present day, with devastating effects for the 
VXUYLYDO�DQG�ÀRXULVKLQJ�RI�LQGLJHQRXV�FXOWXUHV�DQG�ZD\V�RI�OLIH��6HULRXV�ULJKWV�YLRODWLRQV�
continue to arise as a result of forced displacement, dispossession of territories and 
devastation of lands and resources. In an alarming number of cases, efforts by indigenous 
peoples to assert their rights and to seek redress are met with criminalization and the 
use of force, resulting in violence and leading to physical injuries, social disruption, 
physiological suffering and, in some cases, death. Basic social and economic rights 
are systematically denied and indigenous peoples’ cultural and territorial integrity is 
repeatedly violated. In such contexts the exercise of indigenous peoples’ foundational 
right to self-determination has been restricted to a struggle to survive as peoples, as 
opposed to a fundamental freedom to determine their own social, cultural and economic 
development. The adoption by the UN General Assembly of the UN Declaration on the 
Rights of Indigenous Peoples (henceforth the UNDRIP) in 2007 promised a new era 
of respect for indigenous self-determination and represented an important step towards 
remedying past wrongs and preventing future harms. 

A year later, the Human Rights Council unanimously adopted the UN “Protect, Respect 
and Remedy” Framework on the issue of Business and Human Rights – representing the 
¿UVW�WLPH�DJUHHPHQW�ZDV�UHDFKHG�E\�6WDWHV�RQ�DQ�LQVWUXPHQW�UHODWHG�WR�WKH�KXPDQ�ULJKWV�
responsibilities of business. This UN Framework was followed in 2011 by a set of UN 
Guiding Principles on Business and Human Rights, which were likewise unanimously 
endorsed by the Human Rights Council (HRC). They seek to implement the UN 
Framework, which consists of three pillars aimed at ensuring compliance with human 
rights in the context of corporate activities. 

7KH� ¿UVW� SLOODU� LV� VSHFL¿FDOO\� WDUJHWHG� DW� 6WDWHV� DQG� UHDI¿UPV� WKHLU� GXW\� XQGHU�
LQWHUQDWLRQDO� ODZ� WR� SURWHFW� KXPDQ� ULJKWV�� LQFOXGLQJ� WKRVH� ULJKWV� DI¿UPHG� LQ� VSHFL¿F�
standards addressing vulnerable groups such as indigenous peoples. It also addresses 
State responsibility to ensure that business actors respect these rights. The second pillar 
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addresses the corporate responsibility to respect human rights which exists independently 
of State actions or compliance with their duties. This responsibility relates to all human 
rights, including the rights of indigenous peoples, and requires that corporations avoid 
causing or contributing to adverse human rights impacts by preventing and mitigating 
the human rights-related risks that are linked to their activities or business relationships. 
Realizing this requires that they have human rights policies and human rights due diligence 
SURFHVVHV�LQ�SODFH�ZKLFK�DI¿UP�WKHLU�FRPPLWPHQW�WR�UHVSHFWLQJ�KXPDQ�ULJKWV��LQFOXGLQJ�
LQGLJHQRXV� SHRSOHV¶� ULJKWV�� DV� DI¿UPHG� XQGHU� WKH�81'5,3� DQG� ,/2�&RQYHQWLRQ� ����
concerning Indigenous and Tribal Peoples. This is required to enable them to identify 
and account for potential impacts on human rights and prevent and mitigate adverse 
impacts prior to their occurrence, through compliance with the principle of free prior 
and informed consent (FPIC) and other indigenous rights safeguards, and, where rights 
violations occur, to provide for, or cooperate in their remediation through legitimate 
processes. 

This book focuses on the third pillar of the UN Framework and Guiding Principles – 
QDPHO\�DFFHVV�WR�UHPHG\��7KH�WKLUG�SLOODU�LGHQWL¿HV�WKH�PHDVXUHV�WR�EH�WDNHQ�E\�ERWK�6WDWHV�
and businesses in order to facilitate access to effective remedies. A range of mechanisms 
are addressed, including State based judicial and non-judicial mechanisms, non-State 
based judicial mechanisms (such as regional or international courts), and non-judicial 
mechanisms, including operational-level grievance mechanisms, which corporations 
may implement or in which they may participate. 

The 2011 resolution which adopted the Guiding Principles also established a UN 
Working Group on the issue of human rights and transnational corporations and other 
EXVLQHVV�HQWHUSULVHV�LQ�RUGHU�WR�IDFLOLWDWH�WKHLU�LPSOHPHQWDWLRQ��,Q�LWV�¿UVW�WKHPDWLF�UHSRUW�
to the UN General Assembly in 2013, the Working Group addressed the nexus between 
business and indigenous peoples’ rights. It placed particular attention on barriers to 
access to remedy which indigenous peoples face, and the implications of their rights for 
the State duty and corporate responsibility to ensure access to effective and culturally 
appropriate remedies. The HRC highlighted the need for even greater attention to be 
directed to the issue of access to remedy in its 2014 resolution renewing the Working 
Group’s mandate which requested it to

launch an inclusive and transparent consultative process with States in 2015, open to 
other relevant stakeholders, to explore and facilitate the sharing of legal and practical 
measures to improve access to remedy, judicial and non-judicial, for victims of 
business-related abuses��LQFOXGLQJ�WKH�EHQH¿WV�DQG�OLPLWDWLRQV�RI�D�OHJDOO\�ELQGLQJ�
instrument … [and] …include as an item of the agenda of the Forum on Business 
and Human Rights the issue of access to remedy, judicial and non-judicial, for 
victims of business-related human rights abuses, in order to achieve more effective 
access to judicial remedies.1 (emphasis added)

In September 2014, the UN General Assembly held the World Conference on 
,QGLJHQRXV�3HRSOHV��:&,3��DQG�DGRSWHG�DQ�2XWFRPH�'RFXPHQW�UHDI¿UPLQJ�LWV�VXSSRUW�
for the UNDRIP.2 The Outcome Document recalls the responsibility of all businesses to
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to respect all applicable laws and international principles, including the Guiding 
Principles on Business and Human Rights: Implementing the United Nations 
“Protect, Respect and Remedy” Framework and to operate transparently and in 
a socially and environmentally responsible manner. In this regard, we commit 
ourselves to taking further steps, as appropriate, to prevent abuses of the rights of 
indigenous peoples.3

It also includes an acknowledgement on behalf of UN member States that:
indigenous peoples’ justice institutions can play a positive role in providing access 
to justice and dispute resolution and contribute to harmonious relationships within 
indigenous peoples’ communities and within society.4

Importantly, the Outcome Document stipulates, among others things, the need for the 
UN Expert Mechanism on the Rights of Indigenous Peoples (EMRIP) to provide greater 
assistance to Member States “to monitor, evaluate and improve the achievement of the 
ends of the Declaration”.5 The Expert Mechanism therefore plays a key role in providing 
guidance as to how State and corporate actors are to realize their duties and responsibilities 
in relation to indigenous peoples’ rights, including their access to remedy. Its existing 
studies on the issue of access to justice, and on indigenous peoples’ right to participate 
in decision making with a focus on the extractive industries,� constitute authoritative 
sources of guidance for State and corporate actors in realizing their obligations in relation 
to indigenous peoples’ access to remedy. In keeping with the Outcome Document, in 
future the Expert Mechanism, working in conjunction with the UN Working Group, 
could play an important role in assisting to monitor and evaluate State and corporate 
compliance with these obligations.

The distinct rights and status of indigenous peoples, together with their long and 
fraught history of domination and oppression involving business actors seeking access 
WR�WKHLU�ODQGV�DQG�UHVRXUFHV��JLYHV�ULVH�WR�VSHFL¿F�KLVWRULFDO��FXOWXUDO��OHJDO��JHRJUDSKLFDO�
and procedural dimensions of access to remedy in the context of indigenous peoples. 
From a historical perspective indigenous peoples have suffered enormously as a result of 
non-consensual resource exploitation in their territories - some to the point of physical 
and cultural extinction. The current indigenous rights framework represents an attempt to 
remedy the on-going effects of this history and to prevent similar abuses from occurring 
in the future. From a cultural and legal perspective ensuring access to effective remedies 
requires that they cater to indigenous peoples’ realities, legal systems and worldviews. 
These elements are embodied in the international framework of indigenous rights, with the 
UNDRIP constituting the clearest articulation of that framework. From the geographical 
perspective remedial mechanisms can span the local, national, regional and international 
levels. In the case of indigenous peoples they may need to operate within their traditional 
territorial jurisdictions, which for some indigenous peoples will span national or regional 
borders. From a procedural perspective redress mechanisms can range from mediation 
style dispute resolution processes to judicial proceedings, and must include indigenous 
peoples’ customary legal systems and dispute resolution processes. 
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Indigenous peoples’ generally lack access to effective remedies through State based 
judicial mechanisms in the context of human rights harm caused by natural resource 
H[WUDFWLRQ� DQG� LQIUDVWUXFWXUH� SURMHFWV�� 7KLV� LV� GXH� WR� VLJQL¿FDQW� SUDFWLFDO� �LQFOXGLQJ�
¿QDQFLDO�� DQG� OHJDO� REVWDFOHV�ZKLFK� WKH\� IDFH�ZKHQ� DWWHPSWLQJ� WR� DFFHVV� FRXUWV��7KH�
situation is exacerbated by the fact that State based non-judicial mechanisms, tasked 
ZLWK�DGGUHVVLQJ�LQGLJHQRXV�SHRSOHV¶�ULJKWV��IUHTXHQWO\�WHQG�WR�ODFN�VXI¿FLHQW�FDSDFLW\�RU�
awareness of those rights to effectively address complaints in relation to their enjoyment. 
Access to mechanisms at the regional and international levels is also challenging for most 
indigenous communities, and the lack of enforcement powers of these mechanisms limits 
their effectiveness. These issues are compounded by inadequate respect of State and 
corporate actors for indigenous peoples own judicial systems. Issues which arise in the 
context of access to remedy consequently range from the effectiveness of international 
and State based judicial and non-judicial mechanisms, to respect for indigenous peoples’ 
customary institutions, processes and laws.

In light of this reality, the potential of operational-level grievance mechanisms to 
contribute to the landscape of remedial mechanisms has gained increased attention. 
These mechanisms range from those established and run by companies, to corporate 
engagement with indigenous peoples’ own dispute resolution systems under their 
customary institutions and laws. However, many questions remain as to the potential of 
such mechanisms to effectively address the core concerns of indigenous peoples, as well 
as how they should be integrated into the broader landscape of judicial and non-judicial 
mechanisms.

The ineffectiveness of remedial mechanisms, and the unacceptable extent and nature 
of violations of indigenous peoples’ rights in the context of energy and extractive industry, 
infrastructure, tourism and agribusiness projects, gives rise to an urgent need for research 
concerning access to remedy which is grounded on the experiences and perspectives 
of indigenous peoples. This is a necessary starting point in order to attempt to bridge 
WKH�FKDVP�EHWZHHQ�WKH�DFFHVV�WR�UHPHG\�UHTXLUHPHQWV�DI¿UPHG�LQ�LQWHUQDWLRQDO�KXPDQ�
rights standards, such as the Guiding Principles and the UNDRIP, and the reality on the 
ground as experienced by indigenous peoples. The book contributes to addressing this 
gap by providing an insight into the experiences of Asian, African and Latin American 
indigenous peoples in seeking redress when their human rights are adversely affected 
by corporate activities. It includes authoritative contributions by indigenous activists, 
DFDGHPLFV�DQG�ODZ\HUV��DQG�LV�WKH�¿UVW�VXFK�SXEOLFDWLRQ�WR�KLJKOLJKW�LQGLJHQRXV�SHRSOHV¶�
experiences and perspectives in relation to access to remedy in the context of business 
and human rights.

2. Contents of this book

The book is divided into three parts totalling nine chapters. Part I contains two chapters 
addressing contextual issues in relation to indigenous peoples’ access to remedy. Chapter 
one outlines the international legal framework as it pertains to indigenous peoples’ access 
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to, and right to, remedy, while chapter two examines the emerging usage of operational-
level grievance mechanisms in the context of business and indigenous peoples’ rights. 
3DUW� ,,� FRPSULVHV� VHYHQ� FDVH� VWXG\� FKDSWHUV� IRFXVHG� RQ� WKH� VSHFL¿F� H[SHULHQFHV� RI�
indigenous peoples seeking access to remedy for corporate related human rights abuses. 
The case studies span three continents, and address the experiences of indigenous 
peoples from Latin America (Colombia and Peru), Asia (India, Malaysia and Cambodia) 
and Africa (Tanzania and Kenya) in their efforts to exercise their right to remedy in the 
context of mining, oil and gas, tourism, infrastructure, agribusiness and hydroelectric 
dam projects. As a result of their geographical and thematic scope, the case studies 
resonate with the on-going experiences of indigenous peoples throughout the world. Part 
,,,�FRQVLVWV�RI�D�FRQFOXGLQJ�FKDSWHU�ZKLFK�KLJKOLJKWV�VRPH�RI�WKH�NH\�¿QGLQJV��OHVVRQV�
and recommendations emerging from the case studies. A brief introductory overview of 
the contents of each chapter is provided below.

Chapter one is written by Dr. Dalee Sambo Dorough, chairperson and expert member 
of the UN Permanent Forum on Indigenous Issues and Assistant Professor of Political 
Science at University of Alaska Anchorage. It focuses on the manner in which the 
international framework of indigenous peoples’ rights addresses access to remedy and 
the right to redress. The chapter contextualizes the discussion in light of the historical 
H[SHULHQFH�RI�LQGLJHQRXV�SHRSOHV��DQG�LGHQWL¿HV�WKH�PDMRU�KXPDQ�ULJKWV�LQVWUXPHQWV�DQG�
associated provisions that underpin indigenous peoples’ right to redress and remedy. The 
central role which a right to remedy plays in the context of gross violations of collective 
and individual rights is also highlighted with reference to principles and guidelines 
adopted by States in a 2005 General Assembly resolution. A core argument of the chapter 
is that indigenous peoples have distinct rights and status under international law and, 
as such, are recognized as legal subjects vested with the right to self-determination for 
whom reparations, remedies and redress have particular cultural dimensions. As a result, 
there is a need to engage with the right to redress within a distinct cultural context in order 
to guarantee effective remedies and reparations for indigenous peoples. One important 
component of this is the recognition that culturally appropriate forms of redress go beyond 
¿QDQFLDO�FRPSHQVDWLRQ��DV�WKLV�DORQH�ZRXOG�IDLO�WR�UHPHG\�HFRQRPLF��FXOWXUDO��VRFLDO�DQG�
spiritual harms that are associated with indigenous peoples’ loss of land, territories or 
resources. The UNDRIP provides important guidance in this regard and must serve to 
inform the implementation of the Guiding Principles’ access to remedy pillar by States 
and corporate actors in relation to indigenous peoples’ rights. 

Chapter two is written by Dr. Cathal M Doyle, a research fellow at Middlesex 
University Business School who focuses on indigenous peoples’ rights. It examines the 
role which operational-level grievance mechanisms may have to play in complementing 
both judicial and non-judicial remedial mechanisms in the context of ensuring access to 
remedy for indigenous peoples. The chapter provides an overview of the recent policies 
of a number of mining, oil and gas companies in relation to these mechanisms, and 
addresses some of the internal changes which corporations must make to implement their 
policies in a manner consistent with their responsibility to respect indigenous peoples’ 
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rights. To this end, the chapter provides a synthesis of the guidance developed by a 
range of human rights bodies in relation to corporate respect for indigenous peoples’ 
rights, including the 2013 report of the UN Working Group, and addresses the criteria for 
effective operational-level grievance mechanisms in indigenous territories. It closes with 
a brief critique of four cases where operational-level grievance mechanisms addressing 
indigenous peoples’ issues have been established by mining, oil and gas companies and 
critiques them from an indigenous rights perspective, pointing to some lessons which can 
be drawn from these experiences. 

&KDSWHU�WKUHH�LV�WKH�¿UVW�RI�WKH�WZR�/DWLQ�$PHULFDQ�FDVH�VWXGLHV��ERWK�RI�ZKLFK�DUH�
representative of the experience of many indigenous peoples in the region with large 
scale extractive industry projects over the last three to four decades. The Colombian case 
is written by Mikel Berraondo López, a lawyer and indigenous rights advocate, together 
with Fuerza de Mujeres Wayuu, a local indigenous Wayuu women’s organization. The 
:D\XX� WHUULWRULHV� LQ�/D�*XDMLUD��RQ� WKH�QRUWKHUQ�3DFL¿F�FRDVW�RI�&RORPELD��DUH�KRPH�
to numerous extractive and tourism megaprojects, which cumulatively have had very 
VLJQL¿FDQW�QHJDWLYH�LPSDFWV�RQ�WKHLU�HQYLURQPHQW�DQG�FXOWXUDO�DQG�SK\VLFDO�ZHOO�EHLQJ��
The communities have also suffered major human rights abuses, including forced 
displacement, as a result of paramilitaries who control much of the economic activity in 
the region. The chapter focuses on the impacts which Carbones del Cerrejón (Cerrejón) 
coal mining project has had on the rights of the Wayuu and Afro-descendant peoples 
over the course of its 30 years of operation in their territories. Cerrejón is owned by 
subsidiaries of Anglo American, BHP Billiton and Glencore, and is one of the biggest 
open cast coal mines in the world, occupying an area of 800 square kilometres in the 
municipalities of Albania, Hatonuevo, Maicao y Barrancas, La Guajira, in the northeast 
Atlantic coast of Colombia. Its current concession expires in 2034 and at present it 
VXSSOLHV�����RI�&RORPELD¶V�FRDO��SURGXFLQJ����PLOOLRQ�WRQQHV�RI�FRDO�SHU�DQQXP��PRVW�
of which is exported. The project involved the construction of a 150km train line through 
the Wayuu territory and the largest coal port in Latin America. The case study describes 
the extensive adverse impact on the environment and the Wayuu and Afro-descendant 
peoples’ health, cultural rights, subsistence and conditions of life, physical integrity, self-
JRYHUQPHQW�DQG�WHUULWRULDO�ULJKWV��LQFOXGLQJ�FRQVXOWDWLRQ�DQG�SDUWLFLSDWLRQ�ULJKWV�DI¿UPHG�
XQGHU�,/2�&RQYHQWLRQ�����DQG�WKH�81'5,3���,W�FRQWUDVWV�WKHVH�LPSDFWV�ZLWK�WKH�FRPSDQ\¶V�
presentation of the situation, and points to the potential of the Guiding Principles, if 
implemented in good faith and in accordance with the international indigenous rights’ 
framework, to reduce those impacts and provide remedies to the Wayuu.

Chapter four was written by Delphine Raynal while working as a lawyer with the NGO 
Peru Equidad and collaborating closely with the indigenous network, PUINAMUDT (the 
United Amazonian Indigenous Peoples in Defence of their Territories). It concentrates 
RQ�GLI¿FXOWLHV�ZKLFK�����3HUXYLDQ�$PD]RQLDQ� LQGLJHQRXV�FRPPXQLWLHV�KDYH�IDFHG� LQ�
accessing reparations for violations of their rights arising from the contamination of 
the Pastaza, Tigre, Corrientes and Marañón Rivers (all of which are tributaries of the 
Amazon) in Loreto, Peru, as a result of oil exploitation in oil blocks 1AB and 8. Pluspetrol, 
a company of Argentinean origin, which has its headquarters in Holland, is currently 
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operating the blocks which have been in production for 40 years. The gravity of the 
VLWXDWLRQ�LV�UHÀHFWHG�LQ�WKH�IDFW�WKDW�WKH�DUHD�ZDV�GHHPHG�E\�WKH�UHVSRQVLEOH�JRYHUQPHQW�
agencies to be in a state of environmental emergency in 2013 and as constituting a 
sanitary emergency in April 2014. The case study outlines the human rights violations 
that have arisen as a result of the oil exploitation and the extent to which the obligation to 
provide remedies has not been respected. The rights impacted include rights to a healthy 
environment, to water, food, health, adequate housing as well as territorial, cultural, 
participatory and self-determination rights, such as the right to determine development 
priorities, and rights to practice religion and protect sacred places. In addition to these 
FROOHFWLYH� ULJKWV�DI¿UPHG�XQGHU� ,/2�&RQYHQWLRQ������ WKHUH�KDYH�DOVR�EHHQ�YLRODWLRQV�
of the communities’ right to freedom of expression and peaceful assembly. A particular 
feature of the case is the extent to which the representative organizations of the affected 
communities coordinated their actions and voiced their complaints to various national, 
regional and international mechanisms. However, to date, adequate remedies have not 
been forthcoming.

&KDSWHU�¿YH�LV�ZULWWHQ�E\�6KDQNDU�*RSDODNULVKQDQ��D�UHVHDUFKHU�DQG�DFWLYLVW�DI¿OLDWHG�
with the Campaign for Survival and Dignity. The case addresses the situation of the 
Baigas, the Gonds, the Agarias, the Khairawas and the Panikas who are opposing a 
proposed coal mine in their territories in Mahan, Singrauli District of Madhya Pradesh, 
in central India. The proposed coal mine is located in a 20,000 hectare stretch of dense 
deciduous forest. It would necessitate the clearing of 1,200 hectares of that forest, 
UHVXOWLQJ�LQ�D�SURIRXQG�HIIHFW�RQ�WKH�OLYHOLKRRGV�RI����YLOODJHV��RI�ZKLFK�DSSUR[LPDWHO\�
one third are indigenous communities. Permission was granted for the project to proceed 
without consultations with the affected communities, however, forest clearing activities 
have yet to commence. The legality of those permissions is being challenged by the 
communities who are actively protesting against the project. The coal from the Mahan 
Coal Limited mine is to be used to fuel two large power plants - owned by the projects 
two joint venture partners: Essar and Hindalco. The chapter describes how the villagers 
organized themselves to demand respect for their rights and the unsuccessful attempts 
they have made to engage the authorities responsible for the implementation of the Forest 
Rights Act. It also outlines the steps taken to assert their rights through the use of gram 
sabhas (village assemblies) resolutions, the means through which this has been subverted 
E\�WKH�FRPSDQ\�DQG�ORFDO�RI¿FLDOV�DQG�WKH�DVVRFLDWHG�ODFN�RI�UHPHG\�

Chapter six addresses the Baram Dam in Sarawak, Malaysia and is compiled by Asia 
Indigenous Peoples Pact (AIPP) with input from Tanya Lee of International Rivers. 
Indigenous peoples in the three Malaysian states – Sabah, Sarawak and Peninsular 
Malaysia – share a common experience of land dispossession, discrimination and loss 
of traditional livelihoods, knowledge and culture brought about by development projects 
imposed in their territories. The chapter addresses the situation of the indigenous peoples 
impacted by the planned Baram Dam between the villages of Long Na’ah and Long 
Kesah on the Baram River in Sarawak. The dam is a component of the government’s 
“Sarawak Corridor of Renewable Energy” (SCORE) programme under which the state-
owned Sarawak Energy Berhad (SEB) plans to construct up to 50 large hydropower 
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dams in Sarawak, the planned location of 12 of which is already known. The issues at 
the Baram Dam are contextualized in light of the experiences with the two dams that 
have already been constructed - the Bakun and Murum dams. These dams required the 
resettlement of thousands of indigenous residents and the affected indigenous peoples 
were not involved in determining the resettlement packages. Those who have been 
resettled complain that the land provided is inadequate to maintain their livelihoods 
DQG�WKDW�WKH�KRXVLQJ�GRHV�QRW�PHHW�WKHLU�EDVLF�QHHGV��,W�LV�HVWLPDWHG�WKDW�EHWZHHQ�������
and 20,000 people belonging to Kenyah, Kayan and Penan peoples would be displaced 
from their lands if the Baram dam is constructed. Along with other planned dams, the 
%DUDP�GDP�ZRXOG�ÀRRG�DJULFXOWXUDO�ODQGV�DQG�DUHDV�RI�FXOWXUDO�DQG�VSLULWXDO�VLJQL¿FDQFH�
to indigenous peoples. The chapter outlines how, like the Bakun and Murum dams, 
consent was not obtained for the proposed Baram dam and addresses the steps which 
community members have taken to seek access to remedy, including maintaining 
barricades at the proposed site for over a year up to the present to halt construction.

Chapter seven is written by Mrs Yun Mane, a member of the Bunong peoples, who 
has extensive experience working for the UNDP and the ILO. The chapter addresses the 
predominant business and human rights issue in Cambodia, namely the non-consensual 
encroachment (also referred to as land grabs) of economic land concessions for rubber 
plantations on indigenous peoples’ land. Since 2003, approximately 700,000 Cambodians 
have been affected by such land grabs, which are estimated to have resulted in close to 
400,000 evictions. Resistance is frequently met with violence and the issue was prominent 
in anti-government demonstrations which were met with excessive use of force by the 
authorities. The case study focuses on the issue of access to remedy for the indigenous 
peoples whose rights have been affected by the activities of a large Vietnamese company, 
Hoang Anh Gia Lai (HAGL), which operates rubber plantations through a number of 
subsidiaries in Rattanakiri, Cambodia, as well as in Laos. Dragon Capital Group Ltd 
(DCGL) invests in HAGL through the Vietnamese Enterprise Investments Ltd (VEIL) 
IXQG�LQ�ZKLFK�WKH�,)&��WKH�¿QDQFLDO�OHQGLQJ�DUP�RI�WKH�:RUOG�%DQN�*URXS��DORQJ�ZLWK�
other international banks, have investments. The case therefore raises the issue of the 
UHVSRQVLELOLW\�RI�¿QDQFLDO�LQVWLWXWLRQV�IRU�LQYHVWPHQWV�PDGH�YLD�¿QDQFLDO�LQWHUPHGLDULHV�
in projects which have negative impacts on indigenous peoples’ rights and considers the 
role of the IFC-CAO in the dispute resolution process. 

Chapter eight is written by Elifuraha Laltaika, a lecturer in law at Tumaini University 
Makumira, Tanzania, and co-founder of Association for Law and Advocacy for Pastoralists 
(ALAPA). It addresses indigenous peoples’ experiences with access to justice and remedies 
in Tanzania. The chapter provides an overview of the Tanzanian legislative and judicial 
frameworks relating to business and human rights (in particular business associated with 
foreign direct investment) and the relevant regional and international mechanisms which 
are accessible to indigenous peoples. It examines the issue of access to remedy through 
WKH� OHQV� RI� WZR� FDVHV� VWXGLHV��7KH�¿UVW� LV� WKH� GLVSXWH� LQ� UHODWLRQ� WR� ³6XNHQ\D�)DUP´��
located in Soitsambu ward, Loliondo Division, northern Tanzania. The farm consists 
RI��������KHFWDUHV�RI�ODQG�ZKLFK�LV�LQKDELWHG�E\�WKH�0DDVDL�LQGLJHQRXV�SDVWRUDOLVWV�DQG�
IRUPV� SDUW� RI� WKH� JUHDWHU� 6HUHQJHWL� HFRV\VWHP��7KH� LVVXHV� FRPPHQFHG� LQ� �����ZKHQ�
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the land was granted to Tanzania Breweries Limited, which subsequently subleased the 
property to a subsidiary of Thompson Safaris Ltd. The pastoralists, who are denied access 
to the lands, insist that their “consent” was obtained through fraudulent means and that 
WKH�OHDVH�LV�LOOHJDO��$�VHULHV�RI�OHJDO�FKDOOHQJHV�KDYH�EHHQ�PRXQWHG�VLQFH������DQG�D�FDVH�
is currently pending before the Tanzanian High Court. Efforts were made to reach an out 
of court settlement but to no avail. The case has been addressed by UN bodies including 
the Committee on the Elimination of Racial Discrimination and the Special Rapporteur 
on the rights of indigenous peoples. It has also been addressed by a district court in 
the United States which granted discovery assistance in relation to information held by 
Thomson Safaris. The second case is the 2.1 billion dollar Southern Agricultural Growth 
Corridor of Tanzania (SACGOT) which spans approximately one third of mainland 
Tanzania, linking Dar es Salaam port to Malawi, Zambia and the Democratic Republic 
of Congo (DRC). The project will traverse vast swaths of Tanzania’s indigenous peoples’ 
traditional lands, over which their legal rights have not yet been recognized. The potential 
for serious adverse impacts on their pastoral and nomadic livelihoods, which the State 
regards as an unproductive use of land, is therefore enormous. 

Chapter nine is written by Kanyinke Sena, a lawyer and indigenous rights activist from 
Kenya and a former member and chairperson of the UN Permanent Forum on Indigenous 
Issues. The chapter delves into the experience of three indigenous communities from 
different parts of Kenya who are impacted by the Lamu Port South Sudan Ethiopia 
Transport (LAPSSET) Corridor. The LAPSSET Corridor will connect Kenya, Uganda, 
Ethiopia and South Sudan by means of a railway, road and oil pipeline network. Like the 
pastoralists in Tanzania, indigenous pastoralists in Kenya face a serious risk of losing 
their land and resources as a result of the project and the associated infrastructure and 
H[WUDFWLYH� LQGXVWU\�SURMHFWV� WKDW� LW�ZLOO� IDFLOLWDWH��$V�D� UHVXOW��FRQÀLFWV�DUH�H[SHFWHG� WR�
multiply and escalate. Each of the three communities addressed in the chapter chose to 
focus on a different remedial mechanism in their efforts to seek redress. The Turkana 
community engaged local remedial mechanisms to try to hold Tullow Oil Plc to account. 
The Ajuran community chose to challenge Taipan Resources and its partners through 
judicial avenues in their efforts to seek access to remedy, while the communities 
impacted by the construction of a port in Lamu attempted to engage international redress 
mechanisms. The chapter contextualizes the experience of these communities in light 
of the protections afforded by the Kenyan constitutional and legislative framework and 
offers lessons in relation to the strategies they deployed in their efforts to seek access to 
remedy and redress for existing and potential violations of their rights.

7KH�FRQFOXGLQJ�FKDSWHU�KLJKOLJKWV�VRPH�RI�WKH�VLJQL¿FDQW�¿QGLQJV�DQG�OHVVRQV�HPHUJLQJ�
from the case studies and consolidates their recommendations. These recommendations 
are primarily directed at corporations and the States where they operate, or where their 
SDUHQW� FRPSDQLHV� DUH� UHJLVWHUHG�� 7KH\� DUH� DOVR� WDUJHWHG� DW� ¿QDQFLDO� LQVWLWXWLRQV� DQG�
investors, the international community, the UN bodies, including the UN Working Group, 
national and regional human rights systems, and non-governmental organizations. 
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The extent to which access to remedy is realized in practice will be a primary barometer 
of success for the State duty to protect and the corporate responsibility to respect 
indigenous peoples’ rights. Effective access to remedy is essential to provide redress for 
existing wrongs and to prevent further abuses of the rights of indigenous peoples. The 
authors, and those who contributed to the research and publication of this book, sincerely 
hope that the lessons and recommendations which emerge from the case studies will be 
adhered to, in particular by corporations and States. If they are, the struggles for redress 
of the indigenous peoples whose stories this book tells, and those of countless others 
whose stories go untold, will not have been in vain.

1�81�'RF��$�+5&����/��������SDUDV���	����

2�:&,3�2XWFRPH�'RFXPHQW�81�'RF��$����/���

3 Ibid para 24.

4�,ELG�SDUD����

5 Ibid para 28.

��81�'RF��$�+5&�������DQG�81�'RF��$�+5&�(05,3��������



11Chapter 1 - Indigenous Peoples and the Right to Remedy : The Need for a Distinct Cultural Context

PART 1:
CONTEXTUAL ISSUES 

IN RELATION 
TO INDIGENOUS 

PEOPLES’ ACCESS 
TO REMEDY



12 Dalee Sambo Dorough



13Chapter 1 - Indigenous Peoples and the Right to Remedy : The Need for a Distinct Cultural Context

Chapter 1 - Indigenous Peoples and the Right to Remedy: The Need 
for a Distinct Cultural Context

Dr. Dalee Sambo Dorough                                                                                     
Chairperson and Expert Member of the UN Permanent Forum on Indigenous Issues

Anyone even remotely aware of indigenous peoples’ existence has some knowledge 
about their history as well as the current reality that many of them face.  One of the 
most alarming and urgent matters they face stems from the substantial force of extractive 
industries on indigenous communities and the adverse impacts upon their homelands, 
WHUULWRULHV� DQG� UHVRXUFHV��)DU� WRR�RIWHQ�� WKH�KRUUL¿F�SUREOHPV� WKDW� LQGLJHQRXV�SHRSOHV�
suffer from, ranging from assassinations and killings to forced removal from their lands 
to criminalization for attempts to defend their basic human rights, all arise in the name 
RI�EXVLQHVV�DQG�LQFUHDVLQJ�WKH�³ERWWRP�OLQH´�SUR¿WV�IRU�IDU�ÀXQJ�FRUSRUDWH�LQWHUHVWV�WKDW�
have no direct stake in the diverse environment of the affected indigenous communities.  
Such actions contribute to further marginalization and a swell of socioeconomic impacts, 
ranging from lack of access to education, health and other social services, to extreme 
poverty and food insecurity, to soaring suicide rates and continuing discrimination and 
loss of indigenous languages and threats to the very integrity of indigenous cultures.  

Therefore, access to justice and the right to remedy in cases of violations of indigenous 
peoples’ rights, and the corresponding mechanisms to achieve genuine remedy, are 
urgently required. The indigenous world must be accorded the same access to applicable 
international human rights in the area of recourse, remedy and reparations as all other 
SHRSOHV���)RU�WKLV�WR�HIIHFWLYHO\�WDNH�SODFH��LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�LQ�WKLV�¿HOG�PXVW�
EH�EXWWUHVVHG�E\�WKH�SDUWLFXODU�LQVWUXPHQWV�WKDW�FRQFHUQ�LQGLJHQRXV�SHRSOHV�VSHFL¿FDOO\��
namely the ILO Convention 169 concerning Indigenous and Tribal Peoples and the UN 
Declaration on the Rights of Indigenous Peoples (UNDRIP), as well as the UN Guiding 
Principles and the UN Protect, Respect and Remedy Framework.

In this brief article, it is crucial to echo the overarching theme of the most recent 
Third Annual Forum on Business and Human Rights – “Advancing Business and Human 
Rights Globally: alignment, adherence and accountability” with a stress on three matters:  
1) the need for a distinct cultural context in order to 2) achieve “alignment, adherence 
and accountability” in the context of 3) indigenous peoples’ human rights.

There are far too many examples of indigenous peoples being overrun by the forces 
of the market economy, from the Penan in Malaysia to the four different indigenous 
communities being impacted by the Belo Monte dam in Brazil, to the Australian Aboriginal 
VDFUL¿FHV�WR�PLQLQJ�LQWHUHVWV��WR�WKH�,QXLW�LQ�*UHHQODQG�DQG�&KLQD¶V�WKLUVW�IRU�HOHPHQWV�
such as uranium.  The recent atrocity in the Zamora Chinchipe province of Ecuador, 
involving the assassination of Jose Isidro Tendetza Antun, a leader of the Shuar people, 
LV�EXW�RQH�KRUUL¿F�H[DPSOH�RI�WKH�ODFN�RI�UHVSHFW�IRU�WKH�OLYHV�RI�LQGLJHQRXV�SHRSOHV�DQG�
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their life ways and dependence upon their lands and territories.  Unfortunately, the list of 
indigenous communities presently being adversely impacted by extractive industries is a 
long one that involves indigenous peoples in every region of the world.

The UN Framework and Guiding Principles on Business and Human Rights [Guiding 
Principles] are welcomed by indigenous peoples and are evidence of the progressive 
development of international human rights law in an area where indigenous peoples are 
severely, and often times irreparably, impacted.  For example, Principle 12 of the Guiding 
3ULQFLSOHV�DI¿UPV��³7KH�UHVSRQVLELOLW\�RI�EXVLQHVV�HQWHUSULVHV�WR�UHVSHFW�KXPDQ�ULJKWV´�
DQG� VSHFL¿FDOO\� UHIHUV� WR� LQWHUQDWLRQDOO\� UHFRJQL]HG�KXPDQ� ULJKWV� VWDQGDUGV� LQFOXGLQJ�
the International Bill of Rights and “United Nations instruments [that] have elaborated 
IXUWKHU�RQ�WKH�ULJKWV�RI�LQGLJHQRXV�SHRSOHV�´��,Q�WKLV�UHJDUG��LW�LV�XVHIXO�WR�EULHÀ\�VXUYH\�WKH�
relevant human rights instruments that lend themselves to strengthening this framework 
in favour of indigenous peoples and their distinct status and rights.  

1. Historical experience and relevant international law

There is no question that the right to reparation and a right to remedy attach to indigenous 
SHRSOHV��7DNHQ�IURP�D�FKURQRORJLFDO�SHUVSHFWLYH��WKH�HDUOLHVW�RI�DUPHG�FRQÀLFWV�LQ�WKH�
context of non-indigenous encounters with indigenous nations, peoples and communities 
often resulted in purported “legitimate” acts of belligerents in an effort to secure the lands, 
territories and resources of indigenous peoples.  Rightly so, the UNDRIP recognizes this 
unconscionable reality in its preambular paragraph by recalling this ghastly history:  

Concerned that indigenous peoples have suffered from historic injustices as a 
result of, inter alia, their colonization and dispossession of their lands, territories 
and resources, thus preventing them from exercising, in particular, their right to 
development in accordance with their own needs and interests,

Despite these “historic injustices”, few, if any, States have ever considered the 
UHOHYDQFH� RI� WKH� ULJKW� WR� UHPHG\� ZKLFK� LV� VROHPQO\� SURFODLPHG� LQ� WKH� ����� +DJXH�
Convention.1��6WLOO�WR�WKLV�GD\��WKH�LPSDFW�RI�RQJRLQJ�DUPHG�FRQÀLFWV�XSRQ�LQGLJHQRXV�
peoples and communities is not considered of any consequence.  Few States have taken 
XS�WKH�VSHFL¿F�DQG�XQLTXH�LPSDFWV�WKDW�DUPHG�FRQÀLFW�KDV�KDG��DQG�FRQWLQXHV�WR�KDYH��
upon indigenous peoples with the fervour that it deserves, especially when one considers 
WKH�UDQJH�RI�RQJRLQJ�FRQÀLFWV�ZLWKLQ�DQG�LPPHGLDWHO\�DGMDFHQW� WR�LQGLJHQRXV�SHRSOHV�
communities or their vast traditional territories.  

7KH� ����� 8QLYHUVDO� 'HFODUDWLRQ� RI� +XPDQ� 5LJKWV�� DQ� DXWKRULWDWLYH� LQWHUQDWLRQDO�
KXPDQ�ULJKWV�LQVWUXPHQW��PDNHV�VSHFL¿F�UHIHUHQFH�LQ�$UWLFOH���WR�³HIIHFWLYH�UHPHG\´�IRU�
individuals who have suffered violation of their fundamental rights under a constitution 
or by law.  Continuing with the International Bill of Rights, the International Covenant 
on Civil and Political Rights 2��,&&35��DI¿UPV�WKDW�LQGLYLGXDOV�ZKRVH�ULJKWV�RU�IUHHGRPV�
have been violated “shall have an effective remedy” and furthermore, if a State party 
does not have a competent judicial mechanism, they should “develop the possibility of 
a judicial remedy.” 3  This language is bolstered by the requirement for State parties to 
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ensure that these rights are applied without distinction as to “race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status.”4  A year later, the International Convention on the Elimination of All Forms of 
5DFLDO�'LVFULPLQDWLRQ��&(5'���LQ�$UWLFOH����DI¿UPHG�WKDW�

States Parties shall assure to everyone within their jurisdiction effective protection 
and remedies, through the competent national tribunals and other State institutions, 
against any acts of racial discrimination which violate his human rights and 
fundamental freedoms contrary to this Convention, as well as the right to seek from 
such tribunals just and adequate reparation or satisfaction for any damage suffered 
as a result of such discrimination.5

In regard to legally binding treaties, such as the ICCPR and the ICERD, it must be 
acknowledged that many treaty bodies have interpreted, and continue to actively interpret, 
the provisions of the UNDRIP in relation to their respective treaties, thereby ensuring 
WKDW�WKH\�DUH�EHLQJ�UHVSRQVLYH�WR�WKH�VSHFL¿F�OHJDO�VWDWXV�DQG�KXPDQ�ULJKWV�RI�LQGLJHQRXV�
peoples, both collectively and individually.

,Q�������$UWLFOH����RI�WKH�&RQYHQWLRQ�DJDLQVW�7RUWXUH�DQG�2WKHU�&UXHO��,QKXPDQ�RU�
Degrading Treatment or Punishment��DI¿UPHG�WKDW�YLFWLPV�RI�WRUWXUH�KDYH�WKH�ULJKW�WR�
redress, fair and adequate compensation, including “means for full rehabilitation”.  

Given the inter-generational rights of indigenous peoples, and the need to protect and 
promote indigenous culture, the Convention on the Rights of the Child7 is critical as a 
IRUP�RI�UHPHG\�DQG�UHGUHVV��$UWLFOH����VSHFL¿FDOO\�UHTXLUHV�WKDW�6WDWH�SDUWLHV

shall take all appropriate measures to promote physical and psychological recovery 
and social reintegration of a child victim of: any form of neglect, exploitation, 
or abuse; torture or any other form of cruel, inhuman or degrading treatment or 
SXQLVKPHQW��RU�DUPHG�FRQÀLFWV���6XFK�UHFRYHU\�DQG�UHLQWHJUDWLRQ�VKDOO�WDNH�SODFH�LQ�
an environment which fosters the health, self-respect and dignity of the child.  

0RUH�VLJQL¿FDQW��WKH�&RQYHQWLRQ�PDNHV�H[SOLFLW�UHIHUHQFH�WR�LQGLJHQRXV�FKLOGUHQ8 and 
the Committee has also issued an important General Comment on the distinct conditions 
of indigenous children that must be safeguarded.�  

It is important to note that the member States of the UN, in an effort to crystallize 
WKH� SDUDPRXQW� LPSRUWDQFH� RI� D� ULJKW� WR� UHPHG\� DQG� DFFHVV� WR� UHPHG\� LQ� WKH� VSHFL¿F�
context of gross human rights violations and violations of international humanitarian 
law, catalogued some of these important instruments in the form of a General Assembly 
resolution, which was adopted in 2005.10  In this General Assembly resolution, member 
States carefully elaborated upon a range of issues, including:  the nature and elements 
necessary for: “respect” for human rights obligations; the “scope of the obligation” to 
respect human rights; gross violations that constitute crimes under international law; the 
fact that the “statutes of limitations shall not apply to gross violations of international 
human rights law” and those that “constitute crimes under international law”; treatment 
of victims; and the right to remedy and access to justice; reparations for harm suffered; 
DQG�QRQ�GLVFULPLQDWLRQ��7KH\�DOVR�FODUL¿HG�WKDW�IRU�SXUSRVHV�RI�WKH�UHVROXWLRQ��³YLFWLPV�
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are persons who individually or collectively suffered harm, including physical or mental 
injury, emotional suffering, economic loss or substantial impairment of their fundamental 
rights, through acts or omissions that constitute gross violations of international human 
rights law”.(emphasis added). 

This broadly worded resolution and the associated basic principles, as well as the 
aforementioned human rights instruments, many of which are legally binding, are 
JHUPDQH�WR�WKH�UHDOP�RI�LQGLJHQRXV�SHRSOHV��0RUH�VLJQL¿FDQWO\��DOO�RI�WKHVH�IRXQGDWLRQDO�
LQWHUQDWLRQDO�KXPDQ�ULJKWV�LQVWUXPHQWV�DQG�WKHLU�VSHFL¿F�UHIHUHQFHV�WR�D�ULJKW�WR�UHPHG\�
and reparation, as well as that in the 2005 resolution, attach to indigenous peoples, both 
individually and collectively.  Today, with the General Assembly adoption of the UNDRIP 
in 2007, these international human rights instruments and the basic principles in relation 
WR�WKH�ULJKW�WR�UHPHG\�VKRXOG�EH�UHDG�LQ�FRQMXQFWLRQ�ZLWK�WKH�KXPDQ�ULJKWV�DI¿UPHG�LQ�WKH�
UNDRIP, which is regarded as one of the most comprehensive universal human rights 
LQVWUXPHQWV�VSHFL¿FDOO\�FRQFHUQLQJ�LQGLJHQRXV�SHRSOHV��

)XUWKHUPRUH��WKH�LQWHUQDWLRQDOO\�UHFRJQL]HG�KXPDQ�ULJKWV�DI¿UPHG�LQ�,/2�&RQYHQWLRQ�
����KHOS�WR�FUHDWH�D�ZHOO�URXQGHG�FXOWXUDO�FRQWH[W�WR�LQIRUP�WKH�ULJKW�WR�UHPHG\�DQG�DFFHVV�
WR�MXVWLFH�IRU�LQGLJHQRXV�SHRSOHV���7KH�81'5,3�H[SUHVVO\�DI¿UPV�WKDW�LQGLJHQRXV�SHRSOHV�
DUH�IUHH�DQG�HTXDO�WR�DOO�RWKHU�SHRSOHV�DQG�,/2�&RQYHQWLRQ�����H[SUHVVO\�XVHV�WKH�WHUP�
,QGLJHQRXV�³SHRSOHV´��6LQFH�������LW�LV�ZLGHO\�DFFHSWHG�WKDW�,/2�&RQYHQWLRQ�����PXVW�
EH�UHDG�WRJHWKHU�ZLWK�WKH�81'5,3��DV�FRQ¿UPHG�E\�WKH�,/2�DQG�RWKHUV��7KURXJK�WKHVH�
VSHFL¿F�SURYLVLRQV��DQG�DOO�RWKHU�SURYLVLRQV�RI�WKH�'HFODUDWLRQ���WKH�JURXS�RU�FROOHFWLYH�
KXPDQ�ULJKWV�RI�LQGLJHQRXV�SHRSOHV�DUH�DI¿UPHG�DQG��DV�VXFK��WKH�OHJDO�SHUVRQDOLW\�RI�
LQGLJHQRXV� SHRSOHV� LV� DI¿UPHG�� ,QGLJHQRXV� SHRSOHV� DUH� ULJKWV¶� KROGHUV� DV� JURXSV� DQG�
also holders of responsibilities (or duties). The sources of indigenous legal personality, 
possessing rights and duties (or responsibilities) and, increasingly, indigenous capacity 
to bring claims concerning such rights, have been recognized by the UN human rights 
regime and other regional inter-governmental human rights regimes. In addition, States 
have recognized the legal personality of indigenous peoples as peoples through their 
constitutions, national legislation, agreements, treaties, policy and other instruments.  
7KRXJK�QRW�\HW�¿QDOL]HG��DQG�VWLOO�XQGHU�QHJRWLDWLRQ��WKH�Draft American Declaration on 
the Rights of Indigenous Peoples11�VKRXOG�DOVR�EH�DFNQRZOHGJHG�DV�LW�HQYLVDJHV�VSHFL¿F�
reference to the collective rights of indigenous peoples, including the right to restitution 
DQG�DFFHVV� WR�HIIHFWLYH� OHJDO� UHPHGLHV�� DV� UHÀHFWHG� LQ�GUDIW�$UWLFOHV���� �����������DQG�
$UWLFOH����� ,Q� DGGLWLRQ�� WKH�GUDIW�$PHULFDQ�'HFODUDWLRQ�DI¿UPV�D�ZLGH� UDQJH�RI� LQWHU�
UHODWHG�DQG�LQGLYLVLEOH�LQGLJHQRXV�VSHFL¿F�KXPDQ�ULJKWV��

All of these human rights instruments provide a comprehensive framework and an 
important cultural context to guide reparations, remedies and redress for indigenous 
peoples. However, the necessary work of member States and businesses to ensure 
“alignment, adherence and accountability” remains outstanding and these concerns 
remain urgent. 
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2. Some elements of a distinct cultural context to guarantee effective remedy 
and reparations for indigenous peoples

$W�WKH�RXWVHW��LW�LV�LPSRUWDQW�WR�VWUHVV�WKDW�WKH�SULQFLSOH�RI�VHOI�GHWHUPLQDWLRQ��DV�DI¿UPHG�
LQ�WKH�81�&KDUWHU��DQG�WKH�ULJKW�WR�VHOI�GHWHUPLQDWLRQ��DV�DI¿UPHG�LQ�WKH�,QWHUQDWLRQDO�
&RYHQDQWV��DQG�WKH������)ULHQGO\�5HODWLRQV�'HFODUDWLRQ��LV�QRZ�H[SOLFLWO\�DI¿UPHG�LQ�WKH�
81'5,3���7R�UHLWHUDWH��WKH�IRXQGDWLRQDO�ULJKW�WR�VHOI�GHWHUPLQDWLRQ��DV�DI¿UPHG�LQ�$UWLFOH�
3 of the UNDRIP, is identical to Article 1 of the two international human rights Covenants.  
The right to self-determination is regarded as a pre-requisite to the exercise and enjoyment 
of all other human rights. Correspondingly, for indigenous peoples, too often, the denial 
of this pre-requisite right leads directly to the violation of all other human rights, ranging 
from the right to participate in decision making (and the associated right to free, prior 
and informed consent in the face of outside or State imposed development schemes) to 
the right of indigenous peoples to determine their own priorities for economic, social, 
cultural, political and spiritual development.  

$QRWKHU� UHDVRQ� WKDW� PLOLWDWHV� IRU� WKH� QHHG� IRU� D� ZHOO�GH¿QHG� FXOWXUDO� FRQWH[W� IRU�
LQGLJHQRXV�SHRSOHV�ZLWKLQ�WKH�¿HOG�RI�UHPHG\��UHSDUDWLRQV�DQG�UHFRXUVH� LV� WKH�GLVWLQFW�
status of indigenous peoples in contrast to other peoples. The positive connotation of the 
ULJKW�WR�EH�GLIIHUHQW��WR�EH�LGHQWL¿HG�DV�GLIIHUHQW�DQG�WR�EH�UHVSHFWHG�DV�VXFK��LV�UHÀHFWLYH�
of this distinct status.  Indigenous peoples are different. Their inherent political right 
to self-determination as distinct peoples is of a different character than that of all other 
peoples. This dimension of their inherent rights is manifested in their long-standing 
political institutions, traditional legal orders and their particular measures for social 
control both within, and external to, their diverse communities. In addition, their diverse 
cultures, lifestyles and relationship to their environment are inter-related dimensions of 
WKHLU�OLYHV��ZKLFK�LQGLJHQRXV�SHRSOHV�FKHULVK�±�WKHVH�FKDUDFWHULVWLFV�DUH�UHÀHFWLYH�RI�WKHLU�
distinctiveness from other peoples. Their traditional economies, highly dependent upon 
their lands, territories and resources, are inter-linked with their respective spirituality, 
languages, customs and practices – all of these things are integrated in a fashion that 
few other peoples have demonstrated. Their traditional knowledge is highly developed, 
innovative and unmatched, not to mention the fact that such knowledge has sustained 
them in some of the most harsh and harrowing conditions on the face of earth. And, 
VLJQL¿FDQWO\�� WKHLU� KLVWRULFDO� DQG� SUHVHQW� GD\� UHOLDQFH� RQ� WKHLU� WUDGLWLRQDO� KRPHODQGV�
HPERGLHV�DQG�KHOSV� WR�GH¿QH�DOO�RI� WKHVH�GLVWLQFW� LQGLJHQRXV� WUDLWV�� OHJDO�DQG�SROLWLFDO�
status and pre-existing rights.  For example, the Inuit across the circumpolar region have 
a distinct language that is intimately tied to their unique Arctic homelands and embodies 
important customs, protocol and knowledge that “we’ve seen no others demonstrate.”12

Therefore, the need for a distinct cultural context and reparation for human rights 
breaches suffered by indigenous peoples has a high degree of complexity, in light of the 
holistic, inter-related, inter-dependent, inter-connected lifeway’s of indigenous peoples, 
ZKHUH�VSLULWXDO��FXOWXUDO�DQG�VRFLDO�YDOXHV�KDYH�H[WUDRUGLQDU\�VLJQL¿FDQFH�WKDW�FDQQRW�EH�
measured through consideration for non-indigenous economic interests alone.  This reality 
UHÀHFWV�WKH�SDUDPRXQW�QHHG�WR�HVWDEOLVK�DSSURDFKHV��SURJUDPPHV�DQG�XQGHUVWDQGLQJ�RI�
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reparations in favour of indigenous peoples that go far beyond the classical Western-
shaped language and conception of reparation.  

This is true for two essential reasons: unlike reparations, redress and remedies in the 
Western world, where reparation is typically considered as compensation to individuals, 
IRU�LQGLJHQRXV�SHRSOHV��UHSDUDWLRQV�¿UVW�DQG�IRUHPRVW�DVVXPHV�D�FROOHFWLYH�VLJQL¿FDQFH���
Secondly, more often than not, for the non-indigenous individual, monetary compensation 
is considered either the only – or at least the paramount – goal to be achieved in order to 
gain effective reparation. In contrast, for indigenous peoples such material reparation, or 
this sole form of compensation, does not ensure effective redress for the pain they have 
suffered and the damage done to their collective dignity, cultural integrity and that of 
their lands, territories and resources. And, in some cases it may be inappropriate.   

)RU� LQGLJHQRXV� SHRSOHV�� QRQ�PDWHULDO� UHSDUDWLRQV� KDYH� D� VSHFLDO� VLJQL¿FDQFH�� 7KH�
destruction of the social, cultural, spiritual and political constructions of the collectivity, 
produces harmful and often times, as noted above, inter-generational consequences for 
the community and their entire existence. Therefore, beyond material restitution, non-
material reparations are essential for restoring this order to its original status, allowing 
the community to continue its collective existence. Such reparations might include 
recognition of wrongs by the State or other perpetrators; guarantee of non-repetition; 
disclosure of truth; apology; punishment of the perpetrators; various kinds of social and 
psychological reparations, which allow victims to fully rehabilitate themselves and their 
place within their society and culture. 

As noted in the UN study on indigenous peoples and their relationship to land, “the 
profound relationship that indigenous peoples have with their lands and territories” has 
critical social, economic, political, cultural and spiritual dimensions and this relationship 
has ensured their survival as distinct peoples.13 Therefore, in regard to dispossession 
RI�LQGLJHQRXV�ODQGV��WKH�IRUP�RI�UHSDUDWLRQ�WR�EH�SXUVXHG�VKRXOG�EH�¿UVW�DQG�IRUHPRVW��
restoration of such lands to their original condition. However, re-establishing all of the 
conditions to their previous situation can only be regarded as full redress or reparation by 
ensuring that the economic, social and cultural inequality, and other structural conditions 
that caused such damage, are dramatically altered. Proceeding without removing or 
altering such unacceptable social, cultural, political and economic conditions that 
perpetrated the initial human rights abuses would only serve to potentially create fertile 
ground for future human rights breaches and additional suffering.     

��� 81�'HFODUDWLRQ�RQ�WKH�5LJKWV�RI�,QGLJHQRXV�3HRSOHV��H[SOLFLW�DI¿UPDWLRQ�RI�
an indigenous human right to remedy

Because of the historical and ongoing injustices being perpetrated against indigenous 
peoples, the UNDRIP explicitly addresses the important matters of a right to remedy 
DQG�DFFHVV�WR�UHPHG\��+RZHYHU��EHIRUH�WXUQLQJ�WR�WKH�VSHFL¿F�SURYLVLRQV�RI�WKH�81'5,3�
that address the right to remedy and access to remedy, a few words must be said about 
the status of the UNDRIP and customary international law in order to provide greater 



��Chapter 1 - Indigenous Peoples and the Right to Remedy : The Need for a Distinct Cultural Context

structural support to the right to remedy of indigenous peoples within the human rights 
framework.

Indigenous peoples and member States recognize that the UNDRIP, as a whole, may not 
be an expression of customary international law. However, some of its key provisions can 
reasonably be regarded as corresponding to established principles of general international 
law, thereby implying the existence of equivalent and parallel international obligations to 
which States are bound to comply.  According to both the former UN Special Rapporteur 
on the rights of indigenous peoples and the International Law Association Committee on 
the Rights of Indigenous Peoples, 

[t]he relevant areas of indigenous peoples’ rights with respect to which the discourse 
on customary international law arises are self-determination, autonomy or self-
government, cultural rights and identity, land rights as well as reparation, redress 
and remedies.14 (emphasis added) 

Again, it is crucial to establish the fact that the rights to remedy, reparations and redress are 
of a customary international law nature15 and, as such, create legally binding obligations 
upon States and others in order to guarantee their promotion and protection.��

Furthermore, it is important to understand the overall context of the inter-related, 
inter-dependent, indivisible and inter-connected nature of all of the UNDRIP standards, 
including the preambular paragraphs that provide the spirit upon which the operative 
paragraphs were ultimately negotiated and agreed upon.  In addition, the closing general 
clauses of the UNDRIP must be seen as inherently linked to every operative article.  
Furthermore, one must consider the most innovative and creative ways to interpret these 
indigenous human rights norms against the backdrop of the other existing international 
KXPDQ�ULJKWV�LQVWUXPHQWV�WKDW�DI¿UP�WKH�ULJKW�WR�UHPHG\��DQG�WR�VHHN�ZD\V�WR�OLQN�WKHP�
to ensure “alignment, adherence and accountability.” 

It is safe to say that, to a large extent, the UNDRIP provisions are responsive and 
adequate in the area of redress, reparations and remedies. Though indigenous peoples 
argued in the negotiation process for stronger language, which mirrored the Genocide 
Convention provisions, Article 8 of the UNDRIP nevertheless captures the major 
VLJQL¿FDQFH�RI��LQGLJHQRXV�FXOWXUH�DQG�LGHQWLW\��6SHFL¿FDOO\���$UWLFOH�������LV�FOHDUO\�LQVSLUHG�
by the importance of cultural identity and the sense of belonging to the community in 
order to ensure proper safeguarding of the rights of indigenous peoples.17  Here, the term 
³UHGUHVV´�LV�EURDG�DQG�DOORZV�IRU�DQ�RSHQ�HQGHG�UXOH��DOORZLQJ�IRU�WKH�VSHFL¿F�NLQG�RI�
reparation to be decided on a case by case basis, to re-establish the pre-existing situation 
and/or to grant effective redress, according primacy to indigenous peoples’ perception of 
the matter.  

Article 1018 establishes a prohibition against forcibly removing indigenous peoples 
from their ancestral lands; and relocation is only possible with the “free, prior and 
informed consent of the indigenous peoples concerned and after agreement on just and 
fair compensation and, where possible, with the option of return.”  Further to the need 
for an indigenous cultural context, the term “compensation” is not limited to pecuniary 
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UHGUHVV��DV�FRQ¿UPHG�E\�WKH�XVH�RI�WKH�WHUP�LQ�WKH�FRQWH[W�RI�WKH�81'5,3�WDNHQ�DV�D�
whole.  Furthermore, Article 10 and the right to redress due to indigenous peoples and 
the language of Article 28 should be read as complementary.  The latter is aimed at 
“reimbursing” the community for the loss of its land, on the basis of its spiritual and other 
YDOXHV��DQG�WKH�IRUPHU�VSHFL¿FDOO\�DGGUHVVHV�WKH�ULJKW�WR�UHGUHVV�WKH�DQJXLVK�VXIIHUHG�E\�
relocation.  

There are numerous other examples of the need to interpret the articles addressing 
redress, remedies and reparations in relation to one another – all of which are aimed at 
being fully responsive to the distinct status and rights of indigenous peoples.  Articles 
11 (2)��� and 12 (2)20 are also complementary and must be read together in relation to 
restitution of cultural property taken without the free, prior and informed consent of 
the indigenous peoples concerned or in violation of their laws, traditions and customs 
and repatriation of ceremonial objects.  The use of the term “effective mechanisms” 
presupposes that any redress or reparations are deemed adequate by the indigenous 
peoples concerned and is further bolstered by the fact that such mechanisms must be 
developed in conjunction with indigenous peoples.  

The traditional economies of indigenous communities predate any conception of 
the term “subsistence”, which to many rich indigenous cultures has a very negative 
connotation because it suggests marginalization, displacement, barely surviving or eking 
RXW�D�OLYLQJ��$QG��WKRXJK�WKH�VWDQGDUG�LQ�WKH�WZLQ������,QWHUQDWLRQDO�&RYHQDQWV�DI¿UPV�
what appears to be an absolute prohibition against denying any peoples their own means 
of subsistence, the fact remains that far too many indigenous peoples have in fact been 
displaced, marginalized and deprived of their own means of subsistence. Therefore, 
Article 20 (2)21�RI�WKH�81'5,3�DI¿UPV�MXVW�DQG�IDLU�UHGUHVV�LQ�WKH�HYHQW�RI�LQGLJHQRXV�
peoples being deprived of their means of “subsistence and development.” The broadly 
worded language and use of the term redress suggests that it must be effective and take into 
account the perceptions of the victims who have been deprived and that measures taken 
are in fact adequate to restore their dignity and to effectively compensate the tort suffered. 
Here again, the right to determine priorities for development and the right to traditional 
indigenous economies, when violated, must be remedied, repaired and compensated for 
in a fashion that recognizes and respects the holistic view of the Indigenous world and 
not merely to ensure that there is food on the table. Such reparations are essential for the 
future survival of indigenous peoples and for their overall cultural integrity.

To be sure, indigenous peoples’ rights to their lands, territories and resources are 
the “heart” of the UNDRIP.22  So many aspects of indigenous cultures, values, customs 
and traditions manifest themselves through their profound relationship to their lands 
and territories.  This view is consistent with the inter-related nature of human rights.  
$QG��WKRXJK�$UWLFOH����RI�WKH�81'5,3�GRHV�QRW�KDYH�DQ�H[SOLFLW�UHIHUHQFH�WR�UHPHG\�
or reparations, because the right of self-determination includes the essential element 
RI� FRQVHQW�� LW� LV� FUXFLDO� WR� QRWH� WKDW�ZKHQ� LQWHUSUHWLQJ�$UWLFOH� ��� ����23�ZKLFK� DI¿UPV�
the right of indigenous peoples to own, use, develop and control their lands, territories 
and resources, that they possess by reason of traditional ownership or other traditional 
occupation or use, the “right to control” necessarily includes “consent”.24
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The most important provision dealing with reparation included in the UNDRIP is 
undoubtedly Article 28,25�ZKLFK�DI¿UPV�WKH�ULJKW�RI� LQGLJHQRXV�SHRSOHV� WR�UHGUHVV��E\�
means that can include restitution or, when this is not possible, just, fair and equitable 
compensation, for the lands, territories and resources which they have traditionally 
RZQHG�RU�RWKHUZLVH�RFFXSLHG�RU�XVHG��DQG�ZKLFK�KDYH�EHHQ�FRQ¿VFDWHG��WDNHQ��RFFXSLHG��
used or damaged without their free, prior and informed consent.  

As indigenous peoples well know, in most cases no form of compensation is adequate 
WR� UHFRPSHQVH� HIIHFWLYHO\� WKH� GHHS� FXOWXUDO�� VRFLDO� DQG� VSLULWXDO� VLJQL¿FDQFH� RI� WKHLU�
homelands, their very cultural identity and in most cases, their physical existence.  
Therefore, restitution is the primary form of redress and this should only be replaced 
by compensation that is just, fair and equitable when full restitution is not possible and, 
“[un]less otherwise freely agreed upon by the peoples concerned, compensation shall 
take the form of lands, territories and resources equal in quality, size and legal status or 
of monetary compensation or other appropriate redress”.  This formulation, like Article 
10, must take into account the fact that “compensation” is not necessarily limited to 
monetary redress.  

A critical element of Article 28 is the fact that the deprivation of ancestral lands of 
indigenous peoples perpetrated in the past continue to be suffered by the communities 
concerned at present, making such an act an ongoing violation that continues to produce 
its effects today and into the future. Therefore, the reparation proscribed by Article 28 is 
not to be seen as redress for a violation that merely occurred in the past, but rather for a 
breach that is continuing to take place. In many indigenous cases, the breach even pre-
GDWHV�WKH������+DJXH�&RQYHQWLRQ�RQ�YLFWLPV�RI�ODQG�FRQÀLFWV�

,W�LV�LPSRUWDQW�WR�SRLQW�RXW�WKDW�$UWLFOH����RI�WKH�81'5,3��DV�ZHOO�DV�$UWLFOH����RI�,/2�
&RQYHQWLRQ�����DQG�$UWLFOH�;;,9�RI�WKH�GUDIW�$PHULFDQ�'HFODUDWLRQ��KDV�EHHQ�VXSSRUWHG�
E\�H[WHQVLYH�6WDWH�SUDFWLFH�E\�DI¿UPDWLRQ�DQG�UHLWHUDWLRQ�LQ�LQWHUQDWLRQDO�DQG�GRPHVWLF�
level case law. Numerous programmes of reparation have been established to redress 
indigenous peoples that have previously been deprived of their traditional lands.  

However, ongoing dispossessions occur on a daily basis.  Even more troubling is 
the fact that some States and inter-governmental entities are attempting to re-interpret 
the provisions of Article 28 by suggesting that in the absence of gaining free, prior and 
informed consent of indigenous peoples this translates to a legitimate taking of indigenous 
peoples’ lands, territories and resources. For example, the International Council of Mining 
and Minerals (ICMM), the international mining industry association, has tried to argue 
WKDW�$UWLFOH����UHÀHFWHG�WKH�IDFW�WKDW�6WDWHV�FDQ�SURFHHG�ZLWK�SURMHFWV�ZLWKRXW�WKH�FRQVHQW�
of the peoples concerned.  

To be clear, Article 28, which has a consensual element in both 28(1) and (2), cannot 
be read or interpreted in a vacuum or in an intellectually dishonest, ill-informed and 
greed driven fashion. Again, all of the inter-related, inter-connected, indivisible and 
inter-dependent rights enshrined in the UNDRIP all reinforce the content and substance 
RI� DQ� DI¿UPDWLYH� ULJKW� RI� LQGLJHQRXV� SHRSOHV� WR� VHOI�GHWHUPLQDWLRQ� DQG� WR� IUHH�� SULRU�
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and informed consent.�� Such distorted and wrongheaded interpretations underscore 
the need for immediate acceptance of the UNDRIP standards by States, businesses and 
LQGXVWU\�DQG�PRUH�VLJQL¿FDQWO\��WKH�XUJHQW�QHHG�IRU�FRPSUHKHQVLYH�LPSOHPHQWDWLRQ�RI�
the UNDRIP standards by States and concrete action to genuinely protect and promote 
the human rights of indigenous peoples.    

Article 32(3)27�RI�WKH�81'5,3�LV�DOVR�UHOHYDQW�WR�WKLV�GLVFXVVLRQ��7KH�ODQJXDJH�DI¿UPV�
the obligation of States to provide effective mechanisms for just and fair redress for 
any project affecting the lands or territories and other resources belonging to indigenous 
peoples, particularly in connection with the development, utilization or exploitation of 
mineral, water or other resources; as well as the fact that appropriate measures must also 
be taken to mitigate adverse environmental, economic, social, cultural or spiritual impact 
arising from such projects. 

This language provides for a form of redress that is due independent of any consent 
given by the communities concerned - it arises when any one of the stated activities is 
SHUIRUPHG�RQ� LQGLJHQRXV� ODQGV�� �$QG�� WKH� UHGUHVV�FRQWHPSODWHG� LV� LQWHQGHG�DV�EHQH¿W�
sharing and the terms “just and fair redress” indicates that it must be deemed as effective 
and equitable by the indigenous peoples concerned.

Article 40 of the UNDRIP,28 a general provision concerning access to and prompt, 
HIIHFWLYH� UHPHGLHV� IRU� UHVROXWLRQ� RI� FRQÀLFWV� DQG� GLVSXWHV� ZLWK� 6WDWHV� RU� RWKHU�
parties, as well as to effective remedies for all infringements of their individual and 
collective rights, is framed in extremely broad language as it addresses all violations of 
LQGLJHQRXV�SHRSOHV¶�ULJKWV��ERWK�RI�LQGLYLGXDO�DQG�FROOHFWLYH�FKDUDFWHU��,W� LV�VLJQL¿FDQW�
that this language extends to infringements of collective rights, which are generally not 
embraced by other international human rights instruments. However, as noted above, 
with the General Assembly’s adoption of the UNDRIP, these instruments must now be 
LQIRUPHG�E\��DQG�LQWHUSUHWHG�LQ�FRQMXQFWLRQ�ZLWK��WKH�KXPDQ�ULJKWV�QRUPV�DI¿UPHG�E\�
the UNDRIP.  Furthermore, Article 40 is the only provision where the term “remedies” 
is used in order to emphasize “access to justice” and to ensure that wrongs suffered are 
satisfactorily repaired through adequate redress. Furthermore, the provision states that 
relevant remedies must be granted through “giv[ing] due consideration to the customs, 
traditions, rules and legal systems of the indigenous peoples concerned and international 
human rights”.  Finally, as a general provision, it attaches to, and must be read in relation 
WR��DOO�RI�WKH�ULJKWV�DI¿UPHG�LQ�WKH�81'5,3���

4. Conclusion

Given the customary international law��� �nature of the right of indigenous peoples to 
remedy, reparations and redress, combined with the extraordinary and progressive 
development of international human rights law in the area of the right to remedy, the 
corresponding obligations of States must be stressed.  It is both urgent and crucial for 
States to take these legally binding obligations seriously in the context of their own 
actions, as well as the actions of national and multinational corporations operating 



23Chapter 1 - Indigenous Peoples and the Right to Remedy : The Need for a Distinct Cultural Context

within and beyond their respective borders. Lip service and rights ritualism should not be 
tolerated, especially in the face of severe damage to indigenous territories and cultures, 
and the number of indigenous lives lost on a daily basis.

We must be mindful of the fact that the UN “protect, respect and remedy” Framework 
and Guiding Principles concerning access to remedy aim to provide foundational and 
general principles concerning State and non-State based, judicial and non-judicial 
JULHYDQFH�PHFKDQLVPV���,Q�DGGLWLRQ��LW�LV�VLJQL¿FDQW�WKDW�WKHVH�SULQFLSOHV�DUH�DOVR�DLPHG�
DW� LQGXVWU\�� 7KH� FODUL¿FDWLRQ� WKDW� FRUSRUDWLRQV� KDYH� DQ� LQGHSHQGHQW� UHVSRQVLELOLW\� WR�
respect human rights, including the rights of indigenous peoples, implies that they must 
respect and participate in effective and comprehensive remedial mechanisms, which are 
designed with, and substantively responsive to the particular rights and cultural context 
of, indigenous peoples. Furthermore, the necessary effectiveness criteria are outlined and 
have to play a role in mechanisms that States must establish for indigenous peoples, in 
order to be responsive to their legal obligations under general principles of international 
law and customary international law.

Consistent with the Guiding Principles and their recognition of the corporate 
responsibility to respect human rights, companies must participate in remedial mechanisms 
DQG�SRWHQWLDOO\�HVWDEOLVK�RSHUDWLRQDO�OHYHO�JULHYDQFH�PHFKDQLVPV���6SHFL¿F�WR�WKH�KXPDQ�
rights of indigenous peoples, the recommendation of the UN Working Group on the 
issue of human rights and transnational corporations and other business enterprises have 
recommended that business enterprises:

Commit to respecting the United Nations Declaration on the Rights of Indigenous 
3HRSOHV� DQG� ,QWHUQDWLRQDO� /DERXU� 2UJDQL]DWLRQ� &RQYHQWLRQ� ���� LQ� WKHLU� SROLF\�
commitments; human rights due diligence process; and remediation processes.30   

However, for international human rights law on the right to remedy and the Guiding 
Principles to be effective for indigenous peoples, and to ensure that they are in fact 
“rights compatible” in practice within the indigenous context, more must be done to 
respond to the distinct cultural context of indigenous peoples. Like the theme of the 
Third Forum on Business and Human Rights, “alignment, adherence and accountability” 
must be calibrated to the unique human rights and legal status of indigenous peoples.  
For indigenous peoples, this essentially means that member States must restructure their 
domestic law with a view to adopting all necessary measures – including constitutional 
amendments, institutional and legislative reforms, judicial action, administrative rules, 
special policies, reparations procedures and awareness-raising activities – in order to 
make the full realization of indigenous peoples’ human rights possible within their 
territories, consistent with the rules, principles and standards established by UNDRIP 
and the Guiding Principles on Business and Human Rights.31  

Furthermore, additional policy and legal development must take place at the 
national and local level in order to give effective meaning to these human rights and 
Guiding Principles and to create the “adherence, alignment and accountability” needed 
in the context of indigenous peoples. It also means that corporations whose activities 
may affect indigenous peoples must align their policies and practices to be consistent 
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with the UNDRIP and the perspectives and aspirations of the concerned indigenous 
SHRSOHV���,Q�DGGLWLRQ��ZKHQ�LPSOHPHQWLQJ�*XLGLQJ�3ULQFLSOHV��������DQG�����DQ\�UHPHGLDO�
mechanisms which they operate or participate in must be consistent with the provisions 
of the UNDRIP and the principles outlined above, as well as the established right to 
remedy that has progressively developed in international law.

 The world community has recognized that indigenous peoples are among the 
most marginalized and disadvantaged peoples across the globe.  Therefore, the need to 
act in favour of the most vulnerable implies that any review or decisions pertaining to 
indigenous peoples’ redress, remedies and reparations must be consistent with the need 
to rule in favour of the most vulnerable.

1 Article 3 of the Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations 
FRQFHUQLQJ�WKH�/DZV�DQG�&XVWRPV�RI�:DU�RQ�/DQG��7KH�+DJXH�����2FWREHU�������3URWHFWLRQ�RI�9LFWLPV�RI�,QWHUQDWLRQDO�
$UPHG�&RQÀLFWV��3URWRFRO�,���$UW�����$�EHOOLJHUHQW�SDUW\�ZKLFK�YLRODWHV�WKH�SURYLVLRQV�RI�WKH�VDLG�5HJXODWLRQV�VKDOO��
if the case demands, be liable to pay compensation. It shall be responsible for all acts committed by persons forming 
part of its armed forces.
2�,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�3ROLWLFDO�5LJKWV�>,&&35@��$GRSWHG�DQG�RSHQHG�IRU�VLJQDWXUH��UDWL¿FDWLRQ�DQG�
DFFHVVLRQ�E\�*HQHUDO�$VVHPEO\�UHVROXWLRQ�����$��;;,��RI����'HFHPEHU�������HQWU\�LQWR�IRUFH����0DUFK������
3 ICCPR, Part II, Article 2(3).
4 ICCPR, Part II, Article 2(1).
5 International Convention on the Elimination of All Forms of Racial Discrimination, Adopted and opened for signature 
DQG�UDWL¿FDWLRQ�E\�*HQHUDO�$VVHPEO\�UHVROXWLRQ�������;;��RI����'HFHPEHU������HQWU\�LQWR�IRUFH���-DQXDU\������
� Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Adopted and opened 
IRU�VLJQDWXUH��UDWL¿FDWLRQ�DQG�DFFHVVLRQ�E\�*HQHUDO�$VVHPEO\�UHVROXWLRQ�������RI����'HFHPEHU������HQWU\�LQWR�IRUFH�
���-XQH������
7 &RQYHQWLRQ�RQ� WKH�5LJKWV�RI� WKH�&KLOG��$GRSWHG�DQG�RSHQHG� IRU� VLJQDWXUH�� UDWL¿FDWLRQ�DQG�DFFHVVLRQ�E\�*HQHUDO�
$VVHPEO\�UHVROXWLRQ�������RI����1RYHPEHU������HQWU\�LQWR�IRUFH���6HSWHPEHU������
8 $UWLFOHV��������DQG�����&RQYHQWLRQ�RQ�WKH�5LJKWV�RI�WKH�&KLOG�
��&5&�&�*&�����&RPPLWWHH�RQ�WKH�5LJKWV�RI�WKH�&KLOG��)LIWLHWK�VHVVLRQ��*HQHYD�����-DQXDU\����-DQXDU\������&RPPLWWHH�
RQ�WKH�5LJKWV�RI�WKH�&KLOG�*HQHUDO�&RPPHQW�1R�������������,QGLJHQRXV�FKLOGUHQ�DQG�WKHLU�ULJKWV�XQGHU�WKH�&RQYHQWLRQ��
SDUDJUDSK����³7KH�VSHFL¿F�UHIHUHQFHV�WR�LQGLJHQRXV�FKLOGUHQ�LQ�WKH�&RQYHQWLRQ�DUH�LQGLFDWLYH�RI�WKH�UHFRJQLWLRQ�WKDW�
they require special measures in order to fully enjoy their rights. The Committee on the Rights of the Child has 
consistently taken into account the situation of indigenous children in its reviews of periodic reports of State parties 
WR� WKH�&RQYHQWLRQ��7KH�&RPPLWWHH�KDV�REVHUYHG� WKDW� LQGLJHQRXV�FKLOGUHQ� IDFH�VLJQL¿FDQW�FKDOOHQJHV� LQ�H[HUFLVLQJ�
WKHLU�ULJKWV�DQG�KDV�LVVXHG�VSHFL¿F�UHFRPPHQGDWLRQV�WR�WKLV�HIIHFW�LQ�LWV�FRQFOXGLQJ�REVHUYDWLRQV��,QGLJHQRXV�FKLOGUHQ�
continue to experience serious discrimination contrary to article 2 of the Convention in range of areas, including in 
their access to health care and education, which has prompted the need to adopt this general comment.”
10 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law, Adopted and proclaimed 
E\�*HQHUDO�$VVHPEO\�UHVROXWLRQ��������RI����'HFHPEHU������
11�3URSRVHG�$PHULFDQ�'HFODUDWLRQ�RQ� WKH�5LJKWV�RI�,QGLJHQRXV�3HRSOHV��$SSURYHG�E\� WKH�,$&+5�RQ�)HEUXDU\�����
������DFFHVVHG�RQ�)HEUXDU\����������DW�KWWS���ZZZ�FLGK�RDV�RUJ�,QGLJHQDV�,QGLJHQDV�HQ����3UHDPEOH�KWP��
12�:HOFRPLQJ�VSHHFK�E\�WKH�ODWH�(EHQ�+RSVRQ��-XQH�������%DUURZ��$ODVND��WR�,QXLW�GHOHJDWHV�IURP�WKURXJKRXW�$ODVND��
&DQDGD��DQG�*UHHQODQG�DW�WKH�¿UVW�RUJDQL]LQJ�PHHWLQJ�RI�WKH�,QXLW�&LUFXPSRODU�&RXQFLO�
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13 Indigenous peoples and their relationship to land: Second progress report on the working paper prepared by Mrs. 
Erica-Irene A Daes, Special Rapporteur, U.N. Sub-Commission on Prevention of Discrimination and Protection of 
0LQRULWLHV��8�1��'RF��(�&1���6XE������������-XQH�������SDUD��������
14 See International Law Association, Interim Report, 2011 The Hague Conference, Committee on the Rights of 
Indigenous Peoples, p 47, see also S. James Anaya and S. Wiessner, The UN Declaration on the Rights of Indigenous 
Peoples: Towards Re-empowerment, October 3, 2007, http://jurist.org/forum/2007/10/un- declaration-on-rights-of-
indigenous.php.
15 International Law Association Ibid.
���6HH�,QWHUQDWLRQDO�/DZ�$VVRFLDWLRQ��)LQDO�5HSRUW�������6R¿D�&RQIHUHQFH��&RPPLWWHH�RQ�WKH�5LJKWV�RI�,QGLJHQRXV�
3HRSOHV��S�����³>7@KH�PXOWLSOLFDWLRQ�RI�LQWHUQDWLRQDO�SUDFWLFH�LQ�WKH�¿HOG�VKRZV�WKH�H[LVWHQFH�QRW�RQO\�RI�WKH�HOHPHQW�
of State practice, but also of a clear opinio juris, contextually satisfying both elements traditionally needed to prove 
the existence of a rule of customary international law.”; See also UN Special Rapporteur Report on the UNDRIP, 
para. 41, wherein the Special Rapporteur noted how the UNDRIP “can be seen as embodying to some extent general 
principles of international law. In addition, insofar as they connect with a pattern of consistent international and State 
SUDFWLFH��VRPH�DVSHFWV�RI�WKH�SURYLVLRQV�RI�WKH�'HFODUDWLRQ�FDQ�DOVR�EH�FRQVLGHUHG�DV�D�UHÀHFWLRQ�RI�QRUPV�RI�FXVWRPDU\�
international law.”
17 Article 8 (1) Indigenous peoples and individuals have the right not to be subjected to forced assimilation or destruction 
of their culture. 2. States shall provide effective mechanisms for prevention of, and redress for: ( a) Any action which 
has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural values or ethnic 
identities; ( b) Any action which has the aim or effect of dispossessing them of their lands, territories or resources; ( c) 
Any form of forced population transfer which has the aim or effect of violating or undermining any of their rights; ( 
d) Any form of forced assimilation or integration; ( e) Any form of propaganda designed to promote or incite racial or 
ethnic discrimination directed against them.
18 Article 10 Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take 
place without the free, prior and informed consent of the indigenous peoples concerned and after agreement on just and 
fair compensation and, where possible, with the option of return.
�� Article 11 (2) States shall provide redress through effective mechanisms, which may include restitution, developed in 
conjunction with indigenous peoples, with respect to their cultural, intellectual, religious and spiritual property taken 
without their free, prior and informed consent or in violation of their laws, traditions and customs.
20 Article 12 (2) States shall seek to enable the access and/or repatriation of ceremonial objects and human remains in 
their possession through fair, transparent and effective mechanisms developed in conjunction with indigenous peoples 
concerned.
21 Article 20 (1) Indigenous peoples have the right to maintain and develop their political, economic and social systems 
or institutions, to be secure in the enjoyment of their own means of subsistence and development, and to engage freely 
in all their traditional and other economic activities. (2) Indigenous peoples deprived of their means of subsistence and 
development are entitled to just and fair redress.
22�81�'HFODUDWLRQ�$UWLFOHV��������DQG����VSHFL¿FDOO\�
23�$UWLFOH��������,QGLJHQRXV�SHRSOHV�KDYH�WKH�ULJKW�WR�WKH�ODQGV��WHUULWRULHV�DQG�UHVRXUFHV�ZKLFK�WKH\�KDYH�WUDGLWLRQDOO\�
owned, occupied or otherwise used or acquired. (2) Indigenous peoples have the right to own, use, develop and control 
the lands, territories and resources that they possess by reason of traditional ownership or other traditional occupation 
or use, as well as those which they have otherwise acquired. (3) States shall give legal recognition and protection to 
these lands, territories and resources. Such recognition shall be conducted with due respect to the customs, traditions 
and land tenure systems of the indigenous peoples concerned.
24��$V�DI¿UPHG�E\�&DQDGD¶V�KLJKHVW�FRXUW�LQ�7VLOKTRW¶LQ�1DWLRQ�Y��%ULWLVK�&ROXPELD�������6&&�����SDUD������³7KH�ULJKW�
to control the land conferred by Aboriginal title means that governments and others seeking to use the land must obtain 
WKH� FRQVHQW� RI� WKH�$ERULJLQDO� WLWOH� KROGHUV��7KXV�� EXVLQHVV� HQWHUSULVHV�PXVW� JR�EH\RQG� VLPSO\� LGHQWLI\LQJ� VSHFL¿F�
provisions in the UN Declaration that explicitly include the term “free, prior and informed consent”.
25  Article 28 (1) Indigenous peoples have the right to redress, by means that can include restitution or, when this is not 
possible, just, fair and equitable compensation, for the lands, territories and resources which they have traditionally 
RZQHG�RU�RWKHUZLVH�RFFXSLHG�RU�XVHG��DQG�ZKLFK�KDYH�EHHQ�FRQ¿VFDWHG��WDNHQ��RFFXSLHG��XVHG�RU�GDPDJHG�ZLWKRXW�
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their free, prior and informed consent. (2) Unless otherwise freely agreed upon by the peoples concerned, compensation 
shall take the form of lands, territories and resources equal in quality, size and legal status or of monetary compensation 
or other appropriate redress.
����81�'HFODUDWLRQ�$UWLFOH���RQ�VHOI�GHWHUPLQDWLRQ��$UWLFOH�������ULJKW�WR�FRQWURO�ODQGV��WHUULWRULHV�DQG�UHVRXUFHV��DQG�
numerous other UN Declaration standards.
27  Article 32 (2) States shall consult and cooperate in good faith with the indigenous peoples concerned through their 
own representative institutions in order to obtain their free and informed consent prior to the approval of any project 
affecting their lands or territories and other resources, particularly in connection with the development, utilization or 
exploitation of mineral, water or other resources.
28  Article 40 Indigenous peoples have the right to access to and prompt decision through just and fair procedures for the 
UHVROXWLRQ�RI�FRQÀLFWV�DQG�GLVSXWHV�ZLWK�6WDWHV�RU�RWKHU�SDUWLHV��DV�ZHOO�DV�WR�HIIHFWLYH�UHPHGLHV�IRU�DOO�LQIULQJHPHQWV�RI�
their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and 
legal systems of the indigenous peoples concerned and international human rights. 
�� See Grand River Enterprises Six Nations, Ltd., et al. v. United States of America, 12 January 2011, available at 
�KWWS���ZZZ�VWDWH�JRY�GRFXPHQWV�RUJDQL]DWLRQ��������SGI!� �ODVW� YLVLWHG� RQ� ��� -DQXDU\� ������� SDUD�� ����� TXRWLQJ��
in footnote 55, “ILA Committee on the Rights of Indigenous Peoples, Interim Report (2010), p. 51”. See also the 
transcripts of the Hearing of the Merits, Saturday, February 13, 2010, available at <http://www.naftalaw.org/Disputes/
86$�*UDQG5LYHU�7UDQVFULSW����0HULWV�SGI!� �ODVW�YLVLWHG�RQ����0D\��������ZKHUH� WKH� OHJDO� DGYLVHUV�RI� WKH�8QLWHG�
6WDWHV�DGPLWWHG�WKDW�WKH�81'5,3�³FDQ�UHÀHFW�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�DQG�LW�FDQ�SURYLGH�HYLGHQFH�WKDW�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�LV�HYROYLQJ�LQ�VRPH�FLUFXPVWDQFHV´��VHH�S���������DV�ZHOO�DV�WKDW�HYHQ�LQ�WKH������,/2�&RQYHQWLRQ�
1R������FRQFHUQLQJ�,QGLJHQRXV�DQG�7ULEDO�3HRSOHV�LQ�,QGHSHQGHQW�&RXQWULHV�³WKHUH�FRXOG�EH�DVSHFWV�WKDW�PD\�UHÀHFW�
FXVWRPDU\�LQWHUQDWLRQDO�ODZ´��VHH�S��������
30 Report of the Working Group on the issue of human rights and transnational corporations and other business 
HQWHUSULVHV�� VXEPLWWHG� SXUVXDQW� WR� +XPDQ� 5LJKWV� &RXQFLO� UHVROXWLRQ� ������ 81�'RFXPHQW�$��������� DFFHVVHG� RQ�
)HEUXDU\����������DW��KWWS���ZZZ�RKFKU�RUJ�'RFXPHQWV�,VVXHV�%XVLQHVV�$��������SGI��SDUDJUDSK����E��

31 Conclusion and Recommendation of the ILA Committee on the Rights of Indigenous Peoples.
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Chapter 2 - Operational-Level Grievance Mechanisms and Indigenous 
Peoples’ Access to Remedy

Dr. Cathal M Doyle

1. Introduction

2Q�WKH���WK�RI�-XQH�������WKH�81�+XPDQ�5LJKWV�&RXQFLO�SDVVHG�D�UHVROXWLRQ�XQDQLPRXVO\�
endorsing the UN Guiding Principles on Business and Human Rights (henceforth the 
Guiding Principles) for implementing the 2008 UN “Protect, Respect and Remedy” 
Framework (henceforth the UN Framework). The principles seek to provide guidance in 
relation to the three pillars of the UN Framework, namely: the State duty to protect human 
rights; the corporate responsibility to respect human rights; and access to remedy. The 
access to remedy pillar consists of State and non-State based judicial and non-judicial 
components. One form of non-State based non-judicial grievance mechanisms promoted 
by the Guiding Principles is those which are administered by business-enterprises, either 
alone or in collaboration with others. These are referred to as “operational-level grievance 
mechanisms”.1

This chapter focuses on these operational-level grievance mechanisms as they relate 
to indigenous peoples’ rights, with a particular focus on resource extraction companies. 
It is divided into seven sections. Section two addresses the context within which the UN 
Framework and Guiding Principles were developed. It also looks at the centrality of the 
remedy pillar to their legitimacy. Section three summarizes the guidance provided in 
the Guiding Principles in relation to operational-level grievance mechanisms and their 
relationship with other grievance mechanisms. Section four outlines the policies of some 
extractive industry corporations in relation to these mechanisms and the drivers behind 
their implementation. It also addresses some internal issues that companies face when 
VHHNLQJ�WR�LPSOHPHQW�DQG�RSHUDWH�WKHP��6HFWLRQ�¿YH�FRQWH[WXDOL]HV�WKH�LPSOHPHQWDWLRQ�
of these mechanisms within the framework of indigenous peoples’ rights, focusing on 
their role in addressing existing or possible violations of indigenous peoples’ rights 
arising from corporate activities. Section six provides an overview of experiences in the 
implementation of these mechanisms with respect to four projects in the extractive sector 
located in different parts of the world. It seeks to draw out some of the lessons that can 
be learned for their implementation in relation to indigenous peoples’ rights. The chapter 
closes with a set of recommendations aimed at guiding the development, implementation 
and oversight of operational-level grievance mechanisms in a manner consistent with 
international human rights standards, including the UN Declaration on the Rights of 
Indigenous Peoples (UNDRIP).

2. Development of the UN Framework and Guiding Principles 

The development of the UN Framework and Guiding Principles between 2005 and 2011 
followed almost four decades of intractable debates in the context of UN standard setting 
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exercises on the subject of corporate obligations in relation to human rights.2 At the core 
of this debate was the question of whether or not corporations have, or should have, legal 
obligations to respect human rights, and additionally, whether such “legally binding” 
obligations are necessary in order to guarantee corporate respect for human rights and 
redress for victims of corporate related human rights abuses.

The Guiding Principles are presented by the former UN Special Representative to the 
Secretary General, John Ruggie, as constituting a departure from both purely legalistic 
and purely voluntaristic based approaches to corporate human rights responsibilities.3 

He suggests that they achieve this by drawing from both existing State obligations 
under human rights law with regard to ensuring respect for human rights in the context 
of corporate activities, and from societal norms and expectations, as well as risk 
considerations, in relation to corporate behaviour in this regard. The UN Framework and 
*XLGLQJ�3ULQFLSOHV�LQ�HIIHFW�DI¿UP�WKDW�FRUSRUDWLRQV�KDYH�UHVSRQVLELOLWLHV�WR�UHVSHFW�DOO�
human rights, and that this responsibility is not at the discretion of corporations to accept 
or reject. In this regard, they aspire to be consistent with the reference to the human 
ULJKWV�UHVSRQVLELOLWLHV�RI�³HYHU\�RUJDQ�RI�VRFLHW\´�LQ�WKH�SUHDPEOH�RI�WKH������8QLYHUVDO�
Declaration on Human Rights.4  The fact that the Guiding Principles span all human 
rights means that they include the human rights of indigenous peoples, including those 
DI¿UPHG�XQGHU� ,/2�&RQYHQWLRQ����� DQG� WKH�81'5,3��7KLV� KDV� EHHQ� HPSKDVL]HG�E\�
the UN Working Group on the issue of human rights and transnational corporations and 
other business enterprises, the body responsible for facilitating the implementation of the 
Guiding Principles, as well as by the UN Special Rapporteur on the rights of indigenous 
peoples and other authoritative human rights bodies and sources.5

In adopting this focus on the normative, as opposed to purely legal, dimension of 
corporate responsibilities, the UN Framework and associated Guiding Principles 
sought to side-step the debate on voluntary standards versus mandatory obligations. 
7KH\�UHDI¿UP�WKH� OHJDO�GXW\�RI�6WDWHV�XQGHU� LQWHUQDWLRQDO� ODZ�WR�SURWHFW�KXPDQ�ULJKWV�
in the context of business operations, while also introducing the notion of a corporate 
responsibility to respect human rights, without delving into the potential legal dimensions 
RU�LPSOLFDWLRQV�RI�WKLV�UHVSRQVLELOLW\��7KLV�DSSURDFK�JDLQHG�VLJQL¿FDQW�VXSSRUW�IURP�WKH�
FRUSRUDWH�VHFWRU�DQG�ZDV�ZLGHO\�DFFHSWHG�E\�6WDWHV��,W�GUHZ�D�PRUH�TXDOL¿HG�ZHOFRPH�
from civil society and rights holders, many of whom have chosen to engage with the 
implementation of the Guiding Principles but have reserved judgement until they 
demonstrate the capacity to protect rights and ensure remedies. A fundamental concern 
of civil society and rights holders continues to be the limited enforceability of corporate 
human rights responsibilities in the absence of international or extraterritorial means 
to hold corporations accountable, in contexts where national legislation and institutions 
are inadequate or ineffective and transnational corporations have the ability to avoid, or 
XQGXO\�LQÀXHQFH��QDWLRQDO�HQIRUFHPHQW�PHFKDQLVPV��

The legitimacy of the Guiding Principles, and their capacity to constitute a meaningful 
ORQJ�WHUP�FRQWULEXWLRQ�WR�WKH�%XVLQHVV�	�+XPDQ�5LJKWV�DJHQGD�FRQVHTXHQWO\�UHVWV��WR�D�
ODUJH�H[WHQW��RQ�ZKHWKHU�WKH\�FDQ�IXO¿O�WKH�SURPLVH�RI�WKH�WKLUG�SLOODU�±�QDPHO\��HQVXULQJ�
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that rights holders are guaranteed access to effective remedies for human rights violations 
in the context of business operations. Remedies emerging from these mechanisms 
PD\� WDNH� WKH� IRUP� RI� ³DSRORJLHV�� UHVWLWXWLRQ�� UHKDELOLWDWLRQ�� ¿QDQFLDO� RU� QRQ�¿QDQFLDO�
FRPSHQVDWLRQ�DQG�SXQLWLYH�VDQFWLRQV��ZKHWKHU�FULPLQDO�RU�DGPLQLVWUDWLYH��VXFK�DV�¿QHV���
as well as the prevention of harm through, for example, injunctions or guarantees of 
non-repetition.”���Implementing this aspect of the Guiding Principles in a manner that is 
VDWLVIDFWRU\�WR�ULJKWV�KROGHUV��ZRXOG�EH�D�VLJQL¿FDQW�FRQWULEXWLRQ�WR�UHVROYLQJ�GHEDWHV�RQ�
the role of legally binding and voluntary corporate obligations. This is because realizing 
the objective of the third pillar implies the existence of effective remedial mechanisms 
OHDGLQJ�WR�WKH�HQIRUFHPHQW�RI�ULJKWV��2Q�WKH�RWKHU�KDQG��D�IDLOXUH�WR�IXO¿O�WKH�REMHFWLYH�RI�
the third pillar would throw the capacity of the UN Framework and Guiding Principles 
to deliver on any of their core objectives into serious doubt. Essentially, the proof of 
the Guiding Principles rests on the implementation of its third pillar, as functioning and 
effective remedial mechanisms are perhaps the primary driver for corporate respect of 
human rights.

Realizing the objective of ensuring access to remedy raises questions as to the role 
of sanctions, the nature of necessary enforcement mechanisms and the effectiveness 
of existing legal, quasi-legal and non-legal mechanisms. At the national level the 
Guiding Principles mandate that States, through “judicial, administrative, legislative or 
other appropriate means”, including State based non-judicial mechanisms, ensure that 
rights holders have access to effective remedies.7  They place a particular emphasis on 
the effectiveness of judicial mechanisms for addressing business-related human rights 
abuses, describing them as being “at the core of ensuring access to remedy”.8 

7KH�*XLGLQJ�3ULQFLSOHV� VSHFL¿FDOO\�QRWH� WKDW�KRPH�6WDWHV� VKRXOG� WDNH�PHDVXUHV� WR�
ensure that effective judicial mechanisms are accessible; where, for example, “claimants 
face a denial of justice in a host State and cannot access home State courts regardless 
of the merits of the claim”.� In this regard, the UN Special Rapporteur on the rights 
RI�LQGLJHQRXV�SHRSOHV�FODUL¿HG�WKDW�KRPH�6WDWHV�VKRXOG�³DGRSW�UHJXODWRU\�PHDVXUHV�«�
sanctioning and remedying violations of the rights of indigenous peoples abroad for 
which [their] companies are responsible or in which they are complicit”.10

The ineffectiveness to date of State implementation of the remedial aspect of the UN 
Framework is widely acknowledged.11�7KLV� GH¿FLHQF\� LV� SDUWLFXODUO\� SURIRXQG� LQ� WKH�
FRQWH[W� RI� YLRODWLRQV� RI� LQGLJHQRXV� SHRSOHV¶� ULJKWV�� DV� LV� FOHDUO\� UHÀHFWHG� LQ� WKH� FDVH�
studies addressed in this book. As a result, for many rights holders, and in particular 
indigenous peoples, the State duty to protect their rights has been rendered meaningless. 
This is an eventuality which the Guiding Principles acknowledge, but seek to avoid 
by reemphasising the duties of States and focusing greater attention on related, but 
independent, corporate responsibilities.12 However, given the inability of operational-
level grievance mechanisms to address certain issues, reliance on them would be 
inappropriate in contexts where State based mechanisms are dysfunctional, and access 
to effective extraterritorial and international grievance mechanisms would be necessary.



30 Cathal M. Doyle

International, regional, national and extraterritorial non-judicial and judicial 
mechanisms - be they State focused (such as human rights committees, commissions and 
courts) or corporate focused (such as the OECD National Contact Points and oversight 
PHFKDQLVPV�RI� LQWHUQDWLRQDO�¿QDQFLDO� LQVWLWXWLRQV�� RIIHU� VRPH�DYHQXHV� WKURXJK�ZKLFK�
redress can be sought. However, the enforcement of their decisions and recommendations 
is inevitably contingent on the cooperation of the State or the corporation to which 
they are directed. The challenges implicit in delivering on the promise of the Guiding 
Principles’ third pillar are clear when viewed in light of the number of alleged violations 
of indigenous rights associated with large scale infrastructure projects which existing 
mechanisms receive, and the limitations of these mechanisms in ensuring effective 
remedies. This reality raises the question of the potential for locally based operational-
level grievance mechanisms to play a role in ensuring access to effective remedies.

3. The corporate responsibility aspect of the remedy pillar

7KH�*XLGLQJ�3ULQFLSOHV¶�UHPHG\�SLOODU�UHÀHFWV�LWV�K\EULG�DSSURDFK�WR�DGGUHVVLQJ�KXPDQ�
rights harms in the context of business operations. It emphasizes the centrality of State 
based judicial and non-judicial mechanisms, as well as regional and international 
mechanisms, but also introduces the concept of corporate based non-judicial mechanisms 
(or operational-level grievance mechanisms), which are similarly aimed at ensuring access 
to remedy. Such operational-level grievance mechanisms are not intended to replace 
judicial or other non-judicial remedies, but are instead envisaged as supplementing or 
enhancing them. 

Under Guiding Principle 22, compliance with the corporate responsibility to respect 
human rights necessitates that where a “business enterprise may cause or contribute to an 
adverse human rights impact … its responsibility to respect human rights requires active 
engagement in remediation, by itself or in cooperation with other actors” (emphasis added). 
While this requirement is framed in relatively strong language, the mechanisms envisaged 
IRU�HQJDJHPHQW�LQ�VXFK�UHPHGLDWLRQ�SURYLGH�VLJQL¿FDQW�ÀH[LELOLW\�IRU�EXVLQHVVHV�13 One of 
the envisaged mechanisms is “operational-level grievance mechanisms”, which Guiding 
Principle 22 states “can be one effective means of enabling remediation when they meet 
certain core criteria, as set out in Principle 31 [addressed below]”.

Although operational-level grievance mechanisms predate these initiatives, the 
UN Framework and Guiding Principles have directed focus to the potential of these 
PHFKDQLVPV��DQG�KDYH�VLJQL¿FDQWO\�UDLVHG�WKH�H[SHFWDWLRQV�RQ�FRUSRUDWLRQV�WR�HPSOR\�
them. One of the purported potential strengths of these mechanisms is their capacity 
to function as early warning systems which serve to prevent human rights harms 
by identifying “low-level complaints” or concerns before they escalate into more 
serious disputes and human rights abuses.14 The Guiding Principles suggest that these 
mechanisms offer potential advantages over State based and other mechanisms in terms 
of “speed of access and remediation, reduced costs and/or transnational reach”.15 They 
also afford corporations a means to identify “systemic problems and adapt their practices 
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DFFRUGLQJO\´�DQG�WKHUHE\�VLJQL¿FDQWO\�LPSURYH�WKHLU�RQ�JRLQJ�KXPDQ�ULJKWV�GXH�GLOLJHQFH�
and rights holder engagement processes.��

Two interrelated forms of corporate based non-judicial grievance mechanisms are 
outlined in the Guiding Principles.  One form consists of mechanisms associated with 
industry and multi-stakeholder initiatives that are based on human rights standards.17 
They are generally governed by a code of conduct, and may offer mediation services 
or reach adjudications as a component of dispute resolution. Examples in the energy 
DQG� H[WUDFWLYH� VHFWRUV� LQFOXGH� FHUWL¿FDWLRQ� VFKHPHV� VXFK� DV� WKH� QDVFHQW� ,QLWLDWLYH� IRU�
Responsible Mining Assurance (IRMA), the Forest Stewardship Council (FSC) and the 
Roundtable on Sustainable Palm Oil (RSPO), all of which recognize the requirement for 
indigenous peoples’ free prior and informed consent (FPIC) as a necessary safeguard to 
avoid corporate violations of indigenous peoples’ rights.18 The other form, the focus of 
this chapter, is at the individual company level and consists of procedures referred to as 
operational-level grievance mechanisms. 

3.1. Content of the operational-level grievance mechanism component of 
the Guiding Principles 

Guiding Principles numbers 28 to 31, and the corresponding components of the UN 
)UDPHZRUN��VSHFL¿FDOO\�DGGUHVV�WKHVH�SDUWLFXODU�PHFKDQLVPV��3ULQFLSOH����RXWOLQHV�WKH�
State duty to facilitate access to non-State based grievance mechanisms. This covers a 
broad range of mechanisms - from human rights bodies addressing State failure to protect 
against human rights abuses by business enterprises, to company based operational-level 
JULHYDQFH�PHFKDQLVPV��3ULQFLSOH����IRFXVHV�GLUHFWO\�RQ�WKH�FRUSRUDWH�UHVSRQVLELOLW\�WR�
³HVWDEOLVK�RU�SDUWLFLSDWH�LQ�HIIHFWLYH�RSHUDWLRQDO�OHYHO�JULHYDQFH�PHFKDQLVPV´��,W�LGHQWL¿HV�
three models for the administration of these mechanisms: a) by the company itself, b) the 
company “in conjunction with others”, or c) by “mutually acceptable external expert or 
ERG\´��,WV�FRPPHQWDU\�FODUL¿HV�WKDW� WKHVH�PHFKDQLVPV�VKRXOG�QRW�³SUHFOXGH�DFFHVV�WR�
judicial or other non-judicial grievance mechanisms” or “negatively impact opportunities 
for complainants to seek recourse through State-based mechanisms”,�� an issue which will 
EH�UHWXUQHG�WR�LQ�VHFWLRQV���DQG���EHORZ��3ULQFLSOH����H[WHQGV�WKH�FRUSRUDWH�UHVSRQVLELOLW\�
to ensure the availability of effective mechanisms for the remediation of human rights 
impacts to “[i]ndustry, multi-stakeholder and other collaborative initiatives” as well as 
¿QDQFLDO�LQVWLWXWLRQV�VXFK�DV�WKH�(TXDWRU�3ULQFLSOHV�¿QDQFLDO�LQVWLWXWLRQV��,WV�FRPPHQWDU\�
notes that their legitimacy depends on the existence of such mechanisms, echoing the 
position in the UN Framework that “a grievance mechanism provides an important check 
on performance” of their members.20 

According to the Guiding Principles, the objective of a remedy is to “counteract or 
make good any human rights harms that have occurred”,21 while “[p]oorly designed or 
implemented grievance mechanisms can risk compounding a sense of grievance amongst 
affected stakeholders by heightening their sense of disempowerment and disrespect by 
the process.”22 In order to avoid such scenarios, Principle 31 establishes seven interrelated 
criteria for determining the effectiveness of grievance mechanisms in realizing their 
remedial objective. These criteria are: legitimacy, accessibility, predictability, equitability, 
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transparency, rights compatibility, and a source of continuous learning. The content of 
each of these seven criteria is reasonably self-evident. Legitimacy (in terms of their 
structures, processes and outcomes) is fundamentally about obtaining and maintaining 
trust of rights-holders so that they will make use of the grievance mechanism. As a 
result, it requires that they be seen to function in a fair and unbiased manner without 
interference. Accessibility implies both awareness of the mechanism by rights holders 
and their capacity to freely access and engage with it. Predictability implies clarity 
DURXQG�SURFHGXUHV��SURFHVVHV��WLPH�IUDPHV��ZLWK�WKH�QHFHVVDU\�ÀH[LELOLW\���RXWFRPHV�DQG�
monitoring of implementation. Equitability implies that information asymmetries and 
imbalances of power inherent in relationships between rights holders and the companies 
DUH�DGGUHVVHG�WKURXJK�WKH�SURYLVLRQ�RI�VXI¿FLHQW�LQIRUPDWLRQ��DGYLFH�DQG�H[SHUWLVH�VXFK�
that engagement processes can meet the standards of fairness and respect. The objective 
is to ensure that solutions reached are lasting. Transparency relates to the provision of 
information about the grievance process to rights holders and about the mechanism’s 
progress to all stakeholders. This is regarded as necessary to ensure legitimacy. Rights-
compatibility necessitates that outcomes are consistent with international human rights 
standards. Continuous learning indicates that grievances mechanisms must act as a source 
of lessons learned which will inform corporate policies and practices in order to avoid 
future harms. 

These seven criteria apply to all grievance mechanisms, be they judicial or non-judicial. 
Given the non-adjudicatory nature of operational-level grievance mechanisms they must 
also meet the additional criteria of being based on engagement and dialogue both in their 
design and operation. This means that a) they are to be “designed and overseen jointly with 
representatives of the groups who may need to access [them]”,23  b) outcomes are to be 
reached through dialogue, as business cannot legitimately adjudicate complaints directed 
against them, and c), where necessary, a trusted and mutually acceptable independent 
third-party mechanism can act as an adjudicator. 

3.2. Relationship of operational-level mechanisms with other grievance 
mechanisms

1RQ�MXGLFLDO�PHFKDQLVPV�GR�QRW�KDYH�WR�IROORZ�D�VSHFL¿F�LQVWLWXWLRQDO�VWUXFWXUH�RU�SURFHVV�
and should be designed with consideration given to the broader remedial landscape. What 
Ruggie has described as a “smart mix” of non-judicial and judicial mechanisms may 
be necessary in order to guarantee effective remedies; with, for example, issues which 
are irresolvable through operational-level mechanisms escalated through an effective 
channel to the dispute resolution mechanisms of National Human Rights Institutions, 
LQWHUQDWLRQDO�¿QDQFLDO�LQVWLWXWLRQV�RU�PXWXDOO\�DFFHSWDEOH�DUELWUDWLRQ�ERGLHV��

The commentary of the UN Framework and discussions among experts on the content 
and implementation of the Guiding Principles suggest that where “the judiciary is not 
effective or independent, or where institutional discrimination exists” “non-judicial 
grievance mechanisms may play an important role in obtaining redress for victims.”24 
As recognized in the Guiding Principles, for a range of reasons indigenous peoples are 
frequently among the groups who “are excluded from the same level of legal protection of 
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their human rights that applies to the wider population”.25 In many contexts the judiciary 
is not perceived as according due recognition and weight to their rights or perspectives. 
In jurisdictions where it does, institutional discrimination or vested interests in other 
branches of the State apparatus frequently serve to render progressive judicial rulings 
ineffective. In order to address this reality the Guiding Principles suggest that “[p]articular 
DWWHQWLRQ�VKRXOG�EH�JLYHQ�WR�WKH�ULJKWV�DQG�VSHFL¿F�QHHGV�RI�>LQGLJHQRXV�SHRSOHV@�DW�HDFK�
stage of the remedial process: access, procedures and outcome.”��

In contexts where State-based judicial and non-judicial mechanisms are dysfunctional 
the role which corporate level operational mechanisms can play in the realization of 
indigenous peoples’ right to redress may be extremely limited. Many indigenous peoples 
DUH�XQZLOOLQJ�WR�DFFHSW�FRUSRUDWH�DFWLYLWLHV�LQ�WKHLU�WHUULWRULHV�XQWLO�WKH�6WDWH�¿UVW�UHFRJQL]HV�
and protects their rights over those territories. In other contexts indigenous peoples 
may be unwilling to engage with the State, but may be prepared to enter into rights-
based discussions directly with corporations in relation to access to resources located 
in their territories. In the former situation a corporate based operational-level grievance 
PHFKDQLVP�ZLOO�WHQG�WR�¿QG�OLWWOH�RU�QR�WUDFWLRQ�ZLWK�WKH�FRPPXQLWLHV��ZKLOH�LQ�WKH�ODWWHU�D�
mutually acceptable binding dispute resolution mechanism, in which the corporate entity 
participates, may be considered a prerequisite for FPIC based agreements. 

$W�D�PLQLPXP��ZKHUH�FRUSRUDWH�KXPDQ�ULJKWV�GXH�GLOLJHQFH�LGHQWL¿HV�WKDW�6WDWH�EDVHG�
PHFKDQLVPV�DUH�QRW�IXO¿OOLQJ�WKHLU�GXW\�WR�IXOO\�SURWHFW�LQGLJHQRXV�ULJKWV��DQ�LQFUHDVHG�
burden falls on corporations to ensure that their actions are in compliance with the rights 
and perspectives of indigenous peoples. The presumption in such contexts must be that 
State permissions and procedures are inadequate to guarantee compliance and that the 
thresholds which have to be met for social licence to operate are those of international 
standards such as the UNDRIP. 

4. Overview of extractive company policies on grievance mechanisms

4.1. Current state of play and drivers for uptake

The UN Framework and Guiding Principles on Business and Human Rights have 
contributed to a relatively rapid evolution in the views of extractive sector actors in relation 
to operational-level grievance mechanisms. This has been realized not only by focusing 
on the ethical and potential legal dimensions of aligning business practice with human 
rights and sustainable development values, but also by capitalizing on other pragmatic 
drivers for changes in corporate behaviour. One of the primary drivers behind corporate 
consideration of such mechanisms is their relationship with risk management and their 
FRQWULEXWLRQ�WR�EXVLQHVV�FRQWLQXLW\��FRVW�HI¿FLHQF\��FRUSRUDWH�UHSXWDWLRQ�DQG�WKH�VWUDWHJLF�
business case for obtaining and maintaining social licence to operate. This translates into 
avoiding project delays, minimizing risks to shareholder value, reducing the threat of 
judicial actions, preparing for possible legislative measures, ensuring compliance with 
WKLUG�SDUW\�VWDQGDUGV��H�J��RI�¿QDQFLDO�LQVWLWXWLRQV��LQYHVWRUV�DQG�FHUWL¿FDWLRQ�VFKHPHV���
meeting national or regional reporting requirements and avoiding negative publicity.27 
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0D[LPL]LQJ�¿QDQFLDO�DQG�FRQWUDFWXDO�FHUWDLQW\�LQ�WKH�FRQWH[W�RI�D�JURZLQJ�UHFRJQLWLRQ�
of the need for FPIC-based agreements with indigenous peoples is also an important 
driver for effective grievance mechanisms. The opportunity to consider project 
SURSRVDOV�� DQG� QHJRWLDWH� WKH� FRQWUDFWXDO� FRQGLWLRQV�ZKLFK� WKH\� ¿QG� DFFHSWDEOH�� LV� DQ�
essential component of indigenous peoples’ right to give or withhold FPIC to projects. 
Corporations that seek to develop extractive projects will generally invest large amounts 
RI�¿QDQFLDO�UHVRXUFHV�LQ�WKHLU�GHYHORSPHQW��,W�LV�WKHUHIRUH�D�UHDVRQDEOH�H[SHFWDWLRQ�WKDW��LI�
they abide by their contractual obligations, their investment is protected from unilaterally 
imposed supplementary provisions. In the context of obtaining FPIC, entering into 
formal contractual agreements that include a functioning grievance mechanism therefore 
provides a way to protect both the indigenous and corporate parties.28

While the uptake of operational-level mechanisms among some of the major extractive 
industry players has been one of the more tangible manifestations of the corporate 
responsibility to respect human rights, the relatively short timeframe since the adoption 
of the Guiding Principles means that these mechanisms have yet to be established on 
an industrywide scale.�� It also means that the performance of such operational-level 
grievance mechanisms in providing effective remedies which address human rights 
harms, and in particular indigenous rights harms, has yet to be subject to extensive in-
depth research and analysis. Consequently, it is not yet possible to assess their actual 
impact in terms of furthering the realization of indigenous peoples’ rights. That said, 
some research is emerging in this area,30 and the policies of some of the world’s major 
mining, as well as oil and gas companies, illustrate the growing level of attention being 
directed towards these mechanisms.

4.2. Examples of corporate policies

This section draws from a number of industry and other sources in order to provide a 
snapshot of some of the developments in corporate policies in relation to operational-
level grievance mechanisms.31 It does not seek to critique or evaluate the implementation 
of these processes in practice. It does nevertheless point to some of their commendable 
features and potential areas for improvement. 

Anglo American’s operational-level grievance mechanism, which forms part of its 
socio-economic assessment toolbox (SEAT), has been commended for the innovative 
nature of the computerized/automated system which it uses to manage grievances.32 The 
company has developed generic guidance on the implementation of such mechanisms, 
ZKLFK�LV�DSSOLFDEOH�WR�DOO�VLWHV�EXW�DOVR�DOORZV�D�GHJUHH�RI�GHVLJQ�ÀH[LELOLW\�IRU�ORFDO�OHYHO�
considerations. The mechanisms provide a range of communication channels and allow 
for anonymity.33

$�QXPEHU�RI�FKDOOHQJHV�KDYH�EHHQ�LGHQWL¿HG�LQ�UHODWLRQ�WR�WKH�HIIHFWLYH�LPSOHPHQWDWLRQ�
of the mechanisms. Among these are ensuring adequate awareness among communities 
of their existence and thereby increasing community engagement. Another important 
challenge in order to ensure legitimacy and transparency is providing for external and/
or community level monitoring of the mechanism’s performance. The capacity of staff 
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to make use of the computer system is also a challenge that is faced at particular project 
sites.34

In 2012 Barrick Gold committed to having basic grievance mechanisms in place in 
DOO�RI�LWV�VLWHV�DQG�FODLPHG�WR�KDYH�DFKLHYHG�WKLV�JRDO�E\�������ZLWK����SHUFHQW�RI�VLWHV�
having “fully implemented all the mandatory requirements”.35 The company notes that 
WKH�QDWXUH�RI�JULHYDQFHV�YDU\�VLJQL¿FDQWO\�E\�SURMHFW�VLWH��SRLQWLQJ�RXW�IRU�H[DPSOH�WKDW�

at the Porgera mine in Papua New Guinea and the North Mara mine in Tanzania, 
grievances are frequently related to land, driven by ongoing discussions on both 
sites about resettlement and compensation. At other sites, primary concerns relate 
to employment opportunities, water, employee conduct in the community, noise and 
road safety.��

Barrick also points out that the level and frequency of engagement with community 
PHPEHUV�YDULHV�VLJQL¿FDQWO\�E\�VLWH��'XULQJ�WKLV�SHULRG��DW�LWV�3RUJHUD�DQG�1RUWK�0DUD�
mines, hundreds of grievances were related to alleged criminal acts, in particular rapes 
and killings perpetrated by mine security and police working to secure the mines. The 
absence of a reference to this above is noteworthy. A highly controversial aspect of 
%DUULFN¶V�JULHYDQFH�PHFKDQLVPV���GLVFXVVHG�LQ�WKH�FDVH�VWXG\�LQ�VHFWLRQ�����EHORZ���LV�
that in some cases settlements in relation to these serious grievances have included legal 
waivers under which the right to redress in the form of civil law suits is forfeited by rights 
holders.

BHP Billiton requires all operating sites to “maintain a register of complaints and 
company responses to record and track the management of community concerns”.37 The 
company has a standard investigation process for all complaints, with the resolution 
method being a function of the issue’s nature and severity. This “can range from a simple 
face-to-face meeting with the affected person, to a full review by a company’s [cross 
functional] global ethics panel.”38�7UHQGV�DUH�PRQLWRUHG�DQG�OHVVRQV�LGHQWL¿HG�EDVHG�RQ�
collated information arising from these investigations and aggregate data is published in 
the company’s annual sustainability report.��

At the Tintaya project in Peru, BHP Billiton (prior to Xstrata’s takeover of the project 
LQ�������SDUWLFLSDWHG�WRJHWKHU�ZLWK�ORFDO�FRPPXQLWLHV��WZR�3HUXYLDQ�1*2V��DQG�2[IDP�
Australia, in a three-year multi-stakeholder ‘Dialogue Table’. The Dialogue Table was 
initiated in February 2002 by the Oxfam Australia Mining Ombudsman in response to 
FRPSODLQWV�IURP�¿YH�PLQLQJ�LPSDFWHG�FRPPXQLWLHV��,W�ZDV�FRQYHQHG�RQ�VL[�RFFDVLRQV�DQG�
investigated grievances relating to land, environmental impacts, sustainable development, 
and human rights. In December 2004, the ‘Tintaya Agreement’ was signed providing for 
“replacement of land that had been purchased or expropriated, establishment of a three-
year development fund for communities, and ongoing joint environmental monitoring.”40 
Despite this positive development, large scale and violent protests emerged in the months 
and years following the agreement, indicating that not all of the community concerns had 
been adequately addressed.
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Freeport McMoRan states that its grievance mechanism is human rights compliant: 
Human rights have … been incorporated into its Corporate Community Grievance 
Management System Procedure, which is implemented at each site, to ensure that there is 
a mechanism for collecting human rights grievances (security-related or other) from the 
community.41 

At all of its sites in Indonesia, Freeport-McMoRan Copper and Gold Inc Indonesia has 
established an online Incident Management System (IMS) to handle grievances. Priority 
is assigned based on the issue’s impact on the community. Importantly, grievances are 
accepted regardless of the means through which they are brought to the company’s 
attention. Those deemed to be high impact are raised with senior management within 24 
hours. Responsibility for communications between the company and the community rests 
ZLWK�&RPPXQLW\�/LDLVRQ�2I¿FHUV�ZKR�UHSRUW�DQ\�DOOHJDWLRQV�WR�WKH�VLWH�+XPDQ�5LJKWV�
&RPSOLDQFH�2I¿FHU��)UHHSRUW�0F0R5DQ�KDV�HVWDEOLVKHG�D�FRPSODLQWV�UHJLVWUDWLRQ�DQG�
management system as part of its Voluntary Principles on Security and Human Rights 
implementation action plans.42

At Newmont’s Batu Hijau mine in Indonesia the company has established a formal 
complaints procedure in line with the requirement under its group-wide standard. The 
V\VWHP�EXLOGV�RQ�1HZPRQW¶V�SUHYLRXV�DSSURDFK�ZKHUHE\�FRPPXQLW\�UHODWLRQV�RI¿FHUV�
had received complaints informally. Under the new system complaints are logged at 
FRPPXQLW\�UHODWLRQV�RI¿FHV�LQ�WKH�YLOODJHV��D�WLPHIUDPH�LV�SURYLGHG�IRU�UHVROXWLRQ�DQG�
FRPSODLQWV�DUH�FODVVL¿HG�EDVHG�RQ�WKH�ULVN�DVVRFLDWHG�ZLWK�WKHP��,Q�VRPH�FDVHV��ZKHUH�
complaints are of a serious nature, they may be “adjudicated by relevant external parties, 
including representatives of governments, NGOs and academic bodies”.43 The resolution 
process will be dependent on the site and community context.44

At Newmont’s Ghana Gold Limited Ahafo South Project a complaints procedure 
has been developed to address impacts on the communities caused by mining-related 
DFWLYLWLHV�DQG�D�³VSHFL¿F�JULHYDQFH�PHFKDQLVP´�LV�LQ�SODFH�WR�DGGUHVV�UHVHWWOHPHQW�DQG�
compensation issues.45 Under the complaints procedure issues can be raised orally during 
stakeholder consultations or they can be raised in writing through a complaint register 
form. Where appropriate, Newmont seeks the “intervention of traditional authorities to 
assist in resolving disputes”.�� Resolution may involve responses in writing and face 
WR� IDFH�PHHWLQJV��7KH�³VSHFL¿F�JULHYDQFH�PHFKDQLVP´�GHDOV�ZLWK� FRPSODLQWV� WKDW� DUH�
considered more important because they “involve resettlement and compensation issues 
that could result in legal action”.47 The grievance mechanism initially consists of face to 
face meetings with appropriate personnel. In complex cases “additional investigation or 
involvement of third parties” may be required.48 Redress for grievances of a legal nature 
is addressed by the company’s legal department in Accra, with settlements coordination 
under the responsibility of on-site management teams.�� A Resettlement Negotiation 
Committee is also convened on a regular basis to “provide a forum at which individual and 
FRPPXQLW\�JULHYDQFHV�FDQ�EH�UDLVHG��GLVFXVVHG�DQG�UHVROYHG�ZLWK�&RPSDQ\�RI¿FLDOV�´50 
The company notes that: 
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Ghanaian citizens and legal entities have the right to access to court with regards 
to any disputed matter relating to compensation. Any judicial award issued by a 
court in Ghana against [Newmont Ghana Gold Limited] NGGL, settling a dispute 
between the company and the person, is considered overpowering the claim made 
through the complaints of grievance mechanism.51 

A similar policy exists at the Newmont Golden Ridge Limited Akyem Mine in Ghana. 
The policy notes that: “[a]t any stage, the complainant has the option of taking their issue 
to the Ghanaian Commission on Human Rights and Administrative Justice (‘CHRAJ’) 
or to court.”52

In 2011, Rio Tinto published its community complaints, disputes and grievance 
guidance. The process for addressing grievances varies from site to site and depends 
on the community context.53 At Rio Tinto’s Aluminium project in Weipa, North 
Queensland, Australia, a Community Relations Department has been responsible for 
the onsite grievance mechanism since 2007.54 A “feedback procedure” for addressing 
issues, including adverse human rights impacts, is in place and administered by a 
department known as Communities and Social Performance (‘CSP’), with responsibility 
for resolution resting with the Work Area Owner.55 Feedback (the term used to cover 
both “input” and “complaints”) is provided via a toll free phone or any member of Rio 
Tinto staff who then forwards it to the CSP. Those submitting the feedback are asked for 
WKHLU�VXJJHVWLRQV�DV�WR�KRZ�WKH�LVVXH�VKRXOG�EH�UHVROYHG��7KH�IHHGEDFN�LV�FODVVL¿HG�DV�
“positive”, “negative”, a “community incident” (which requires action) or a “community 
interaction” (which does not require action).�� If the community member submitting the 
³IHHGEDFN´�LV�QRW�VDWLV¿HG�ZLWK�WKH�UHVSRQVH�DQ�LQYHVWLJDWLRQ�LV�HVWDEOLVKHG�WR�H[DPLQH�
the causes and identify actions which need to be taken.57

Prior to its takeover by Glencore, Xstrata required all of its operations “to implement 
D�JULHYDQFH�DQG�FRQÀLFW�UHVROXWLRQ�PHFKDQLVP�WR�DOORZ�FRPPXQLW\�PHPEHUV�DQG�RWKHU�
external stakeholders to raise issues or complaints, either directly or anonymously.”58 
$W� LWV�/DV�%DPEDV�SURMHFW� LQ�3HUX� D�&RRUGLQDWLRQ�2I¿FH� DSSRLQWHG� LQYHVWLJDWRUV� DQG�
complainants were entitled to appeal decisions and propose solutions. A three stage 
SURFHVV�ZDV�HVWDEOLVKHG�ZLWK�WKH�¿QDO�VWDJH��RU�WKLUG�³LQVWDQFH´��LQYROYLQJ�;VWUDWD�DQG�
the community both appointing an arbitrator each, who in turn selects a third arbitrator to 
form an arbitration council. Following an investigation the council would make a decision 
which could only be appealed by taking the case to court.�� Outcomes of complaints were 
monitored by a multi-stakeholder monitoring committee, consisting of community and 
company representatives.

4.3. Some observations arising from company policies

From this sample of policies and practices, as well as those addressed in the four cases studies 
in section six below, it is clear that there have been a range of interesting developments in 
the area of operational-level grievance mechanisms impacting on indigenous peoples in 
recent years. In general, the trend appears to be a shift from ad hoc grievance resolution 
processes towards more systematic approaches to grievance processing, resolution and 
tracking. These approaches range from the development of computerized management 
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systems (such as that of Anglo American) for managing and monitoring of grievances, 
while also facilitating the implementation of customizable mechanisms across project 
sites, to engagement with traditional dispute resolution mechanisms (as evidenced in 
WKH�79,�5HVRXUFHV�'HYHORSPHQW�,QF���79,5'��FDVH�DQG�DOVR�LGHQWL¿HG�E\�&HUUHMyQ�DV�D�
SRVVLEOH�IXWXUH�FRQVLGHUDWLRQ��ERWK�RI�ZKLFK�DUH�DGGUHVVHG�EHORZ�LQ�VHFWLRQV�����DQG�����
respectively). Other interesting developments are the implementation of hybrid systems 
involving indigenous peoples and local communities in the development and functioning 
of operational-level mechanisms, such as Newmont’s grievance mechanism, touched 
on above, and Sakhalin Energy’s indigenous peoples’ grievance mechanism (discussed 
EHORZ�LQ�VHFWLRQ�������

Most policies provide for some form of escalation in cases where complainants are 
QRW�VDWLV¿HG�ZLWK�WKH�UHVROXWLRQ�RI�WKHLU�JULHYDQFHV��,Q�PDQ\�FDVHV�WKH�LQLWLDO�HVFDODWLRQ�
point is internal, often involving senior management in the issue resolution process. In 
some of the more mature mechanisms it extends to engagement with existing State based 
mechanisms or mutually acceptable third parties. Newmont’s approach to escalation 
through the Ghanaian National Human Rights Institution and Xstrata’s former Las 
Bambas project’s escalation process involving an ad hoc arbitral commission are both 
noteworthy in this regard. An important aspect of escalation, which is not explicitly 
addressed in the policies, is the need for this to happen quickly in cases where standard 
operational-level grievance mechanism procedures are not capable of addressing the 
complaint due to its nature, severity or scope.

Similarly, the constructive role which independent third parties have played, or can 
play, in the development of grievance mechanisms is an important topic which emerges 
from some of these policies. BHP’s engagement in the Dialogue Table involving Oxfam 
Australia and other independent third parties is one such example which is worthy of 
further examination. The Oxfam Australia Mining Ombudsman also played an important 
role in the context of addressing community grievances at Oceanagold Corporation’s 
project in Didipio, in the Philippine province of Nueva Vizcaya, drawing attention to the 
issues and prompting the establishment of a grievance mechanism.�� 

On the policy development front, the fact that major mining companies such as Rio 
Tinto, Anglo American, BHP and Newmont all have explicit requirements for grievance 
mechanisms at their project sites, is acting as a catalyst for others to follow suit. This 
is evident in promises from companies such as Goldcorp and Hindalco which have 
committed to establishing grievance mechanisms based on international best practices.�� 
Guidance produced by the International Council on Mining and Metals (ICMM) also 
offers useful examples of emerging good practice in the area, and has been one of the 
pre-Guiding Principles drivers for the uptake of operational-level mechanisms. Oil and 
gas companies have tended to be somewhat behind mining companies in terms of their 
engagement with indigenous peoples’ rights and issues. However, the 2015 guidance of 
the global oil and gas industry association for environmental and social issues (IPIECA) 
indicates a trend towards a greater focus on rights-based engagement with indigenous 
peoples in the context of addressing their grievances.�� 
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It is also interesting to note the differences in language used by different companies, 
with Rio Tinto for example referring to “feedback” and “feedback procedures” as 
opposed to “complaints” and “grievance mechanisms”. This may, in part, be to capture 
a broader range of issues and also to facilitate greater acceptance and “buy-in” within 
the company of the procedures and mechanisms for addressing community concerns 
and complaints.�� While the constructive intent behind the use of such language is 
understandable, it is equally, if not more, important that communities are aware of the 
fact that the mechanisms are designed to address their grievances and violations of their 
rights where these occur. Care therefore needs to be taken that language, which may serve 
to generate greater internal corporate support and acceptance, does not have the perverse 
effect of disempowering communities or leading to a perception that the mechanism is of 
little relevance to their primary concerns.

4.4. Implementation considerations from the corporate perspective

It has been noted that having company community relations personnel present in 
communities inter-acting with the “wider lives” of community members helps to build 
trust and facilitate open exchanges which are necessary to address the underlying causes 
of grievances.�� Trust is also built by empowering these company representatives to talk 
openly on behalf of the company and deliver on their promises – for example granting 
them the power to ensure that activities do not go ahead without community agreement, 
or the power to stop operations in the event of serious incidents.���  This in turn can 
incentivize other functions within companies (for example legal, policy, community 
UHODWLRQV�� DQG� FRPSOLDQFH� GHSDUWPHQWV�� WR� FRQWULEXWH� WRZDUGV� FRQÀLFW� SUHYHQWLRQ� DQG�
thereby promote cultural change within corporations. 

The importance of realizing this shift in corporate culture in order to build internal 
credibility of grievance mechanisms and enable their effective functioning has been 
repeatedly emphasized.�� Entrenching the notion of rights-compliance within corporate 
culture requires a series of proactive steps. Incentive structures have to be aligned with 
FRQÀLFW�DYRLGDQFH�DQG�JULHYDQFH�UHVROXWLRQ�REMHFWLYHV��� and cross functional involvement 
is necessary at the contract negotiation and initial FPIC seeking stage in order to reduce 
WKH�SRWHQWLDO�IRU�FRQÀLFW�DW�ODWHU�RSHUDWLRQDO�VWDJHV��� 

If the decision to establish operational-level grievance mechanisms is not accompanied 
E\�WKH�DOORFDWLRQ�RI�VXI¿FLHQW�DGGLWLRQDO�UHVRXUFHV�WR�HQVXUH�WKHLU�HIIHFWLYH�IXQFWLRQLQJ��
VWDI¿QJ� OHYHOV� WHQG� WR� EH� LQDGHTXDWH�� WUDLQLQJ� LQVXI¿FLHQW�� DQG� WKHUH� LV� JHQHUDOO\�
inadequate appreciation of the relationship between grievance mechanisms and risk 
PDQDJHPHQW��7KLV�LV�UHÀHFWHG�LQ�OLPLWHG�FRUSRUDWH�SUHVHQFH�LQ�FRPPXQLWLHV�OHDGLQJ�WR�
poor communication channels, a lack of timeliness in responding to community concerns, 
and an unwillingness to escalate community concerns to senior management, or a lack of 
responsiveness by senior management where issues are escalated.��

The general marginalization of the community relations function from senior 
management and top leadership within companies is also a common issue. To overcome 
WKLV��FRPPXQLW\�FRQÀLFW�PDQDJHPHQW�QHHGV�WR�EH�IUDPHG�LQ�WHUPV�RI�ULVN�PDQDJHPHQW�
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across all company functions and its impact on the company’s bottom line must be 
well understood. This can be represented through metrics, indicating, for example, the 
FXPXODWLYH�¿QDQFLDO�FRVW�RI�GLVUXSWLRQ�DULVLQJ�IURP�XQUHVROYHG�JULHYDQFHV��$W�WKH�VDPH�
WLPH�WKHUH�LV�D�QHHG�WR�UHPDLQ�FRJQL]DQW�RI�WKH�IDFW�WKDW�VDYLQJV�UHDOL]HG�WKURXJK�FRQÀLFW�
avoidance may be impossible to accurately estimate.70

A further internal corporate issue which needs to be addressed is how well-designed 
grievance mechanisms map onto, and interface with, existing company policies, 
processes and systems which provide avenues for communities to make complaints and 
seek some form of redress. Shift, an NGO which has done extensive corporate-focused 
work on the subject of grievance mechanisms, refers to this as situating the grievance 
mechanism within the “ecosystem” of existing internal company processes.71 In so doing, 
companies are better placed to identify gaps across their entire remediation architecture 
- at the front end in terms of accessibility and avenues for identifying concerns and 
complaints, at the central coordination point, by consolidating the categorization and 
assignment of complaints and reviews of outcomes, and at the back-end, in terms of 
how these grievances are handled and resolved by internal functions and/or external 
actors.72 This can also serve to maximise awareness within the company of human rights 
impacts and risks, optimize the capacity to respond to complaints and improve long term 
organizational learning and continuous procedural improvement.

It is encouraging to see that a number of corporations and their industry bodies are 
actively seeking to address these challenges and ensure internal support and legitimacy 
for operational-level grievance mechanisms. Ultimately, however, the primary objective 
of these mechanisms should be to serve rights holders who have suffered human rights 
harms as a result of business activities. Consequently, the extent to which they are 
consistently used and trusted by these rights holders, including indigenous peoples, has 
to be the key metric by which they are assessed. 

5. Operational-level grievance mechanisms and indigenous peoples rights

The development and use of operational-level grievance mechanisms is in its infancy. As a 
result there are a range of issues in relation to these mechanisms that, from the perspective 
of their users, have yet to be thought through and evaluated in practice. Among these 
are contextual questions such as: How do grievance mechanisms relate to human rights 
due diligence and rights-holder engagement? What are the implications of indigenous 
rights and the requirement for FPIC for grievance mechanisms? Are there certain human 
rights impacts which are not resolvable through non-judicial remedies? Are there ever 
circumstances where corporate level non-judicial mechanisms can legitimately restrict 
or deny access to judicial remedies? What role should communities play in developing 
DQG�PRQLWRULQJ�RSHUDWLRQDO�OHYHO�JULHYDQFHV�DQG�LQ�GH¿QLQJ�WKH�NH\�LQGLFDWRUV�RI�WKHLU�
success? And how can operational-level mechanism be aligned with, and serve to re-
enforce, indigenous peoples’ customary institutions and practices? This section seeks to 
EULHÀ\�H[SORUH�VRPH�RI�WKHVH�TXHVWLRQV�ZKLOH�IRFXVLQJ�RQ�WKH�QDWXUH�RI�JULHYDQFHV�ZKLFK�
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tend to arise in the context of extractive industry actors’ engagement with indigenous 
peoples when seeking to access and exploit their lands, territories and resources. Section 
VL[�WKHQ�UHÀHFWV�RQ�VRPH�H[SHULHQFHV�UHJDUGLQJ�WKH�LPSOHPHQWDWLRQ�RI�RSHUDWLRQDO�OHYHO�
grievance mechanisms in projects impacting on indigenous peoples’ rights.

5.1. Grievance mechanisms, due diligence and rights-holder engagement

Existing research illustrates that a full appreciation of the local context is necessary for 
the development of effective operational-level grievance mechanisms. It points to the 
intimate relationship between human rights due diligence, rights-holder engagement and 
remedial mechanisms. The relationship between good faith rights-holder engagement 
and effective operational-level grievance mechanisms is clearly a mutually reinforcing 
one. In the absence of good faith engagement a foundation does not exist for relationships 
based on trust, respect and understanding. This limits the likelihood of communities 
participating in the development or use of operational-level mechanisms. On the other 
hand, where good faith engagement exists it provides alternative channels through which 
community concerns can be addressed and human rights harms prevented. This in turn 
FRQWULEXWHV� VLJQL¿FDQWO\� WR� ERWK� WKH� FUHGLELOLW\� DQG� HIIHFWLYHQHVV� RI� RSHUDWLRQDO�OHYHO�
grievance mechanisms.73 

Many, if not most, grievances of indigenous peoples in the context of natural resource 
exploitation projects tend to be linked to the decision-making process in relation to access 
to and use of their lands and resources. Upfront attention to rights-based negotiations for 
such access and resource exploitation inevitably pays dividends in terms of reducing 
the scope and gravity of grievances later in the project life-cycle. From an operational 
perspective, this suggests that those involved in negotiating access to land and resources 
(provided this was conducted in good faith and with respect for indigenous rights) may 
be best placed to attempt to resolve grievances which arise when work commences in 
those lands. It also points to the fact that, while a grievance mechanism can be important 
for facilitating rights-based relations between companies and communities, alternative 
means and channels for obtaining community feedback are also necessary.74

Human rights due diligence can also be a major contributor to effective operational-
level grievance mechanisms. Through the conduct of due diligence, companies can gain 
an understanding of how existing local systems should interface with operational-level 
PHFKDQLVPV�� RU� KRZ� DQ\� QHZ�PHFKDQLVPV� FRXOG� SRWHQWLDOO\� LQÀXHQFH� RU� LPSDFW� RQ�
existing systems. Based on an assessment of a particular mining company’s operational-
level grievance mechanism, Kemp and Owen argue for the development of “more rigorous 
and relational systems of engagement among communities in which [mining companies] 
operate”.75 This, they suggest, is of particular importance in contexts where authoritarian 
States repress communities seeking to voice their opposition. In such contexts there is an 
absence of adequate State based redress mechanisms leading to a false sense of an extant 
social license to operate. Human rights due diligence therefore extends to “understanding 
the grievance landscape and mechanism in its full social and historical context” and how 
“human rights risks interact with local systems of authority, belief and entitlement”.�� 
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In a similar vein, Shift notes that company grievance mechanisms do not sit 
in a vacuum but instead must function within a landscape “of State-based and other 
grievance mechanisms that may provide alternative or complementary channels, or be 
a potential point of recourse for issues that cannot or should not be addressed through 
the grievance mechanism”.77  A full understanding of this landscape enables the effective 
and complementary design of operational-level mechanisms, potentially facilitating 
interfaces with existing mechanisms as channels for escalation of otherwise unresolved or 
irresolvable grievances. One concrete example is the escalation channel to the Ghanaian 
National Human Rights Commission envisaged in Newmont’s Ghana Gold Ltd. Ahafo 
South Project’s grievance mechanism.78 Similarly, a grievance mechanism that is 
properly situated within the overall framework of remedial mechanisms, better positions 
independent advisors to provide information and advice on alternative channels and fora 
where community grievances may be more effectively addressed. A related requirement 
is that communities be informed of all available grievance mechanisms, such as those of 
¿QDQFLDO�LQVWLWXWLRQV��ZKHQ�WKHLU�)3,&�LV�EHLQJ�VRXJKW��

Human rights due diligence should also serve to provide corporations with an insight 
into the extent to which existing judicial and non-judicial mechanisms are rights-
compatible. In so doing, it can serve three important purposes. Firstly, it illuminates if, 
or how, an operational-level grievance mechanism should be designed to interface with 
existing mechanisms. Secondly, it provides useful insights into how operational-level 
mechanisms should be developed in order to deliver rights-compatible outcomes within 
the particular national context in which they will have to operate. Thirdly, it serves to 
avoid situations in which companies end up relying on mechanisms which operate to a 
lower standard than that demanded by international human rights, and in so doing run 
WKH�ULVN�RI�GLUHFWO\�EHQH¿WLQJ�IURP��DQG�EHLQJ�FRPSOLFLW�LQ��6WDWH�YLRODWLRQV�RI�LQGLJHQRXV�
peoples’ rights.

5.2. Indigenous peoples and operational-level grievance mechanisms

The poor historical relationship between resource extraction companies and indigenous 
peoples continues to be tarnished by the, often well founded, perception that many States 
DUH�ZLOOLQJ� WR� VDFUL¿FH� LQGLJHQRXV� SHRSOHV¶� ULJKWV� WR� WKH� LQWHUHVWV� RI� FRUSRUDWH� DFWRUV�
and rent seeking elites. This perception is supported by the exclusion of indigenous 
peoples from the formulation of national development agendas and policies, and from 
the negotiation of the terms of trade and investment agreements and contracts impacting 
on their territories and rights. In such contexts, companies seeking to exploit resources 
are inevitably regarded with suspicion prior to the commencement of any activities on 
the ground. This mistrust is compounded where corporations fail to demonstrate a clear 
intent to go beyond national laws and policies in order to comply with international 
human right standards, in particular the requirements to transparently assess impacts on 
LQGLJHQRXV�ULJKWV��VHHN�DQG�REWDLQ�)3,&�DQG�HQVXUH�DGHTXDWH�FRPSHQVDWLRQ�DQG�EHQH¿W�
sharing. As a result of these and other contextual realities, in many regions throughout 
WKH�ZRUOG�WKHUH�UHPDLQV�D�KXJH�GH¿FLHQF\�LQ�WUXVW�DPRQJ�LQGLJHQRXV�SHRSOHV�UHJDUGLQJ�
extractive sector actors. Factors eroding trust have to be addressed if the potential of 
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operational-level grievance mechanisms to address human rights harms is to be tapped. 
7KLV�VHFWLRQ�EULHÀ\�DGGUHVVHV�VRPH�RI�WKH�FRQWH[WXDO�LVVXHV�DQG�VSHFL¿F�FRQVLGHUDWLRQV�
which arise with respect to operational-level grievance mechanisms in the context of 
natural resources exploitation activities impacting on indigenous peoples’ rights.

5.2.1. Due diligence and grievances related to access to resources in 
indigenous territories

$V�KDV�EHHQ�FODUL¿HG�E\�D�UDQJH�RI�81�PHFKDQLVPV�DGGUHVVLQJ� WKH� LVVXH�RI�%XVLQHVV�
DQG�+XPDQ�5LJKWV��LQGLJHQRXV�SHRSOHV¶�ULJKWV��DV�DI¿UPHG�XQGHU�,/2�&RQYHQWLRQ�����
and the UNDRIP) fall within the scope of the rights which corporations must respect in 
order to comply with the Guiding Principles. This implies that the principle of indigenous 
VHOI�LGHQWL¿FDWLRQ�� DQG� ULJKWV� ÀRZLQJ� IURP� FXVWRPDU\� ODQG� WHQXUH��PXVW� EH� UHVSHFWHG�
irrespective of State recognition of these rights and principles. It also implies that corporate 
impacts on territorial, self-determination, development and cultural rights are core issues 
which must be addressed as part of human rights due diligence, and will inevitably arise 
in the context of indigenous peoples’ engagement with grievance mechanisms. These 
issues are frequently associated with the manner in which access is obtained to lands and 
natural resources, and with respect for indigenous governance structures and decision-
PDNLQJ�ULJKWV��7KH\�DUH�DOVR�UHÀHFWLYH�RI�WKH�ZLGHVSUHDG�IDLOXUH�RI�6WDWHV�WR�DFNQRZOHGJH�
an indigenous presence or recognize inherent rights arising from their customary tenure 
arrangements. 

As such, they relate to the fundamental legitimacy of a corporation’s presence 
within indigenous territories. They can be deeply challenging, and in some cases 
potentially impossible, to address within corporate managed operational-level grievance 
mechanisms. This is most evident in contexts where a “win-win” result is unlikely, as 
the desired community outcome - such as preventing the development of a project or 
PDNLQJ�VLJQL¿FDQW�PRGL¿FDWLRQV�WR�LW�LQ�RUGHU�WR�SURWHFW�WHUULWRULDO��VSLULWXDO�RU�FXOWXUDO�
ULJKWV���LV�FRQVLGHUHG�E\�WKH�FRPSDQ\�WR�EH�GHWULPHQWDO�WR�LWV�¿QDQFLDO�LQWHUHVWV��,QGHHG��
from the perspective of the impacted indigenous community, raising their grievance to 
a company managed operational-level grievance mechanisms in such contexts may be 
seen as affording the company a means to manage its own reputation and risks, rather 
than address the community’s concerns. 

,Q� VRPH� FRQWH[WV��ZKHUH� VXFK� LVVXHV� DUH� LGHQWL¿HG� WKURXJK� WKH� FRQGXFW� RI� KXPDQ�
rights due diligence and impact assessments, they may be possible to address with 
more enlightened companies through mechanisms based on dialogue, consultation and 
mediation at the initial planning stages of a project, prior to the commencement of any 
activities. However, they become increasingly intractable where non-consensual activities 
are underway and indigenous rights harms have already occurred. In so far as this is the 
case, where effective judicial or quasi-judicial mechanisms exist in the home State, or 
extraterritorial avenues are available to address community grievances, engagement with 
these may be more appropriate than with operational-level mechanisms. It has also been 
suggested that what is needed is “a mechanism that falls between a mediation process and 
litigation in situations in which the positions of communities and business enterprises are 
too divergent for mediated outcomes to be achieved.”��
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5.2.2. Impact assessments 

The conduct of indigenous rights impact assessments is a key enabler for the effective 
functioning of operational-level grievance mechanisms in indigenous peoples’ territories. 
,/2� &RQYHQWLRQ� ���� UHTXLUHV� WKDW� VWXGLHV� �� WKH� RXWFRPH� RI� ZKLFK� PXVW� VHUYH� DV�
“fundamental criteria” for the implementation of extractive industry activities - be carried 
out as part of consent seeking processes “in co-operation with the peoples concerned, 
to assess the social, spiritual, cultural and environmental impact on them of planned 
development activities”.80 The Inter-American Court on Human Rights, along with other 
KXPDQ�ULJKWV�ERGLHV��KDV�DI¿UPHG�WKDW�WKH�Akwé Kon Guidelines, associated with article 
8j of the Convention on Biological Diversity, constitute the standard which should be 
adhered to by independent experts in the conduct of participatory impact assessments in 
relation to indigenous peoples’ rights. These impact assessments are essential to ensuring 
that genuine FPIC is obtained. Where negative impacts do arise, indigenous peoples “are 
entitled to “just and fair redress” for any damage arising from corporate activities, as 
clearly set out in the relevant international instruments”.81

5.2.3. Compensation related considerations and unaddressed legacy 
issues

In many instances, by the time engagement with operational-level grievance mechanisms 
becomes a realistic option for indigenous peoples, harm may have already been caused 
to their territories and ways of life. While resolving grievances may in some cases 
necessitate that operations be suspended or even halted, in other cases it may boil down 
to a question of ensuring culturally appropriate redress. In such contexts an appreciation 
of the nature and extent of the appropriate compensation requires an understanding of 
the harm caused from the local indigenous perspective. This is of particular importance 
when determining the nature of compensation for the use, damage, or appropriation of 
indigenous peoples’ territories without their prior consent. 

The objective of a remedy is to “restore individuals or groups that have been harmed 
… to the situation they would have been in had the impact not occurred”.82  In the context 
of violations of indigenous peoples’ territorial rights, human rights law establishes a 
particularly high threshold for compensation, with restitution always being the preferable 
option.83 Where restitution is not possible, they must be in a position to freely negotiate 
compensation agreements. These should generally provide for comparable lands, 
territories and resources, unless monetary compensation is acceptable to the communities 
in question. However, inaccurate and culturally inadequate estimates of compensation 
FDQ�UHVXOW�IURP�D�UDQJH�RI�IDFWRUV��7KHVH�LQFOXGH��LQFRUUHFW�FODVVL¿FDWLRQ�RI�WKH�ODQG�E\�
the State; a failure to appreciate its usage and importance for livelihoods of community 
members; ignoring the long-term multi-generational investment which community 
members have made in their lands to increase productivity; and a lack of appreciation of 
the peoples’ cultural and spiritual attachment to their territories. Compensation related 
grievances tend to be poorly addressed by resource extraction corporations, and in many 
instances communities are simply referred to government authorities, or (frequently 
inadequate) compensation requirements under national legislation are invoked.84
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Unaddressed legacy issues associated with natural resource extraction in indigenous 
peoples’ territories also add to the complexity of establishing effective and legitimate 
operational-level grievance mechanisms. Historically, the relationship of resource 
extraction companies with indigenous peoples has been extremely one-sided, generally 
premised on the dispossession of lands and the denial of cultural and decision-making 
rights. This is compounded by the disproportionate extent to which indigenous peoples 
are impacted by the sectors’ expanding environmental, social and human rights footprint. 
The extent of corporate responsibility for compensation for past and on-going impacts of 
projects is consequently an area where greater attention is need. By acknowledging the 
legacy of extractive activities in indigenous peoples’ territories, and initiating processes 
of reconciliation in a manner agreed to by indigenous peoples, corporations could 
PDNH�VLJQL¿FDQW�DQG�WDQJLEOH�SURJUHVV�WRZDUGV�UHDOL]LQJ�WKHLU�UHVSRQVLELOLW\�WR�UHVSHFW�
indigenous peoples’ rights. This would constitute an important and much needed step 
towards ensuring adequate and culturally appropriate compensation and redress.85

5.2.4. Contractors and grievance mechanisms

5HOLDQFH� RQ� FRQWUDFWRUV� DQG� WKLUG� SDUWLHV�� LQFOXGLQJ� VHFXULW\� ¿UPV�� ZKLFK� KDYH� D�
limited understanding of indigenous peoples’ perspectives and rights can pose major 
operational-level problems, even in contexts where the extractive company itself has 
developed its sensitivity towards those perspectives and rights. Most communities will 
not differentiate between the company doing the exploration and exploitation work and 
companies contracted to provide services to enable those activities to proceed. As a result 
the relationship between the extractive company and the community is only as good as 
its contractors. It has been suggested that companies should require contractors to set 
up their own grievance mechanisms.��� In the case of indigenous peoples, in order to 
maximize trust and transparency, the manner in which grievances in relation to these 
third parties will be addressed should be agreed by the extractive company itself with 
indigenous communities prior to their entry into indigenous territories. 

5.2.5. Mediation and adjudication 

One of the methods which the Guiding Principles propose in order to establish trust 
in, and legitimacy of, operational-level grievance mechanisms is that they be based on 
engagement and dialogue. This implies “consulting the stakeholder groups for whose 
use they are intended on their design and performance”.87 Ensuring these mechanisms’ 
legitimacy implies that corporations cannot simultaneously “be the subject of complaints 
and unilaterally determine their outcome”.88 Outcomes are therefore expected to be 
dialogue-based, consisting of mediated solutions. The exception to this is where a 
mutually acceptable “legitimate, independent third-party mechanism” is involved in 
order to adjudicate on the merits of the community complaint.��� Depending on the wishes 
of the indigenous community and the company, such third party involvement could either 
be triggered on an ad hoc basis, or a grievance mechanism could be “established as a 
separate function with third-party oversight and operational responsibility, with funding 
provided by [but managed independently from] the enterprise.”��
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5.2.6. Operational-level considerations

At the operational-level a number of factors which are particularly relevant in the context 
of indigenous peoples can serve to complicate the design and effective functioning of 
grievance mechanisms. These can be broadly grouped into governance, geographical 
and cultural considerations. In many indigenous communities internal dispute resolution 
mechanisms already exist in the form of customary institutions which embody indigenous 
peoples’ governance structures, customary laws and traditional decision-making 
practices. These tend to be the most effective means of resolving disputes within the 
communities’ territories and consequently their role should be given due consideration in 
the development of any grievance resolution mechanism involving third party actors who 
seek to operate in those territories. 

These traditional mechanisms may operate on the basis of oral rather than written 
communications and will frequently function in accordance with indigenous time frames 
and schedules. Operational-level grievance mechanisms must not serve to undermine the 
role of indigenous authorities in addressing indigenous’ rights-related disputes.�� In this 
regard the UN Special Rapporteur on the rights of indigenous peoples has recommended 
that corporate “grievance procedures should be devised and implemented with full 
respect for indigenous peoples’ own justice and dispute resolution systems.”�� It is worth 
QRWLQJ�WKDW�WKH�*XLGLQJ�3ULQFLSOH�QR����VWDWHV�WKDW�³EXVLQHVV�HQWHUSULVHV�VKRXOG�HVWDEOLVK�
or participate in effective operational-level grievance mechanisms for individuals and 
communities who may be adversely impacted” (emphasis added). Where acceptable to 
particular indigenous peoples the most appropriate approach may be for companies to 
participate in the communities own dispute resolution system, as opposed to establishing 
a company based grievance mechanism.

A second issue, which arises in the context of some remote indigenous peoples, is the 
extent to which they can be geographically dispersed, making raising and addressing 
grievances challenging. In the absence of clear communication between community 
members and corporate decision-makers a context of misunderstanding and suspicion 
can quickly develop. Mechanisms have to ensure that community members, as well as 
their leaders and representatives, are fully informed and involved in decision-making 
with respect to grievances. Likewise senior decision-makers in companies, and not just 
junior staff or those responsible for community relations, have to be aware of community 
perspectives on grievances and accord appropriate weight to their resolution. Such 
communication and relationship building has to be a continuous throughout the project life 
cycle and not only when access to land and resources is being sought. In many instances the 
most effective way to resolve issues may be to work through the communities’ traditional 
communication channels, provided the trust exists for communities to facilitate this.

Finally, respect for indigenous cultures and perspectives is fundamental to the operation 
of any grievance mechanism. As noted in the Guiding Principles a grievance includes 
any “perceived injustice evoking … a group’s sense of entitlement, which may be based 
on … customary practice, or general notions of fairness of aggrieved communities”.�� 
Sensitivity to indigenous peoples’ cultural perspectives is necessary for the appropriate 
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weight to be accorded to their grievances and for compensation and redress to cater to 
their social, cultural, or spiritual realities. Ensuring effective indigenous involvement in 
the development and functioning of operational-level grievance mechanisms is the most 
effective way of ensuring that the processes and structures, as well as their outcomes, are 
culturally appropriate.

5.2.7. The central role of free prior and informed consent
None of the issues addressed above necessarily imply that operational-level grievance 
mechanisms are inoperable in the context of addressing existing or potential violations of 
indigenous peoples’ rights or their concerns. However, all of them point to the importance 
of corporations fully understanding indigenous peoples’ social and historical contexts, 
and ensuring respect for their customary land tenure and decision-making rights during 
the conduct of human rights due diligence, from the very outset of their planned activities. 
In this regard, respect for the principle of FPIC at each stage of the project life cycle is 
fundamental to enabling the establishment of effective, trustworthy and rights-compliant 
RSHUDWLRQDO�OHYHO�JULHYDQFH�PHFKDQLVPV��$V�DI¿UPHG�E\�WKH�81�6SHFLDO�5DSSRUWHXU�

indigenous consent is presumptively a requirement for those aspects of any 
H[WUDFWLYH�RSHUDWLRQ�WKDW�WDNHV�SODFH�ZLWKLQ�WKH�RI¿FLDOO\�UHFRJQL]HG�RU�FXVWRPDU\�
land use areas of indigenous peoples, or that has a direct bearing on areas of cultural 
VLJQL¿FDQFH��LQ�SDUWLFXODU�VDFUHG�SODFHV��RU�RQ�QDWXUDO�UHVRXUFHV�WKDW�DUH�WUDGLWLRQDOO\�
used by indigenous peoples in ways that are important to their survival.��

Where consent is forthcoming, agreements which guarantee respect for indigenous 
ULJKWV�� LQ� DGGLWLRQ� WR� IRUPDOL]LQJ� LPSDFW� PLWLJDWLRQ� PHDVXUHV� DQG� EHQH¿WV� VKDULQJ�
arrangements, should be entered into with indigenous peoples. These agreements should 
include the grievance procedures available to the peoples in question.��� Consultations 
leading to such FPIC based agreements therefore provide the context within which 
contractually binding, mutually acceptable, rights based grievance mechanisms can be 
established. On a related issue, the UN Special Rapporteur on the rights of indigenous 
peoples noted, in the context of corporate responsibilities arising from the State duty to 
consult in order to obtain consent, that an “excellent way” of ensuring:

that companies respect indigenous peoples’ right to participate in decisions 
concerning the measures affecting them is to establish permanent institutional fora 
for consultation and dialogue, in which the peoples and communities concerned, 
FRPSDQLHV�DQG�ORFDO�DXWKRULWLHV�DUH�DSSURSULDWHO\�UHSUHVHQWHG��«�LQ�FDVHV�RI�FRQÀLFW�
arising from corporate projects in indigenous territories. Such fora may also be 
associated with informal complaint mechanisms which provide a way to satisfy the 
demands of the communities concerned.��

Ultimately, FPIC based engagements are a means to ensure indigenous peoples’ 
self-determination rights are respected and to attempt to address the enormous power 
asymmetries that exist between indigenous peoples, corporations and States. Engagement 
processes which recognize the need to address these historic power imbalances and 
guarantee respect for indigenous territorial and decision-making rights are fundamental 
to ensuring the legitimacy of operational-level grievance mechanisms among indigenous 
peoples.
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5.3. Non-judicial mechanisms precluding access to judicial mechanisms

One of the emerging concerns in relation to operational-level non-judicial grievance 
mechanisms is their potential to limit access to judicial mechanisms or other non-judicial 
mechanisms, leading to a perverse effect in terms of guaranteeing access to remedies. 
To avoid this, the UN Framework and Guiding Principles state that operational-level 
mechanisms “should not be used to undermine … [or] to preclude access to judicial or 
other non-judicial grievance mechanisms”.�� There are, however, a number of dimensions 
to the concern that operational-level mechanisms may limit access to other remedial 
mechanisms, some of which are proving particularly contentious and challenging to 
address. 

7KH� ¿UVW� UHODWHV� WR� WKH� ODFN� RI� FRPPXQLW\� DZDUHQHVV� RI� RSWLRQV� DQG� GLI¿FXOWLHV�
choosing the right grievance mechanism in which to invest their time and energy. In 
RUGHU� WR� FKRRVH� WKH� PRVW� DSSURSULDWH� IRUD�� FRPPXQLWLHV� ¿UVW� QHHG� WR� EH� DZDUH� WKDW�
alternatives to operational-level mechanisms exist, and that, depending on the nature 
of their grievance, other judicial or non-judicial fora may be the more appropriate ones 
with which to engage. In certain contexts, such as where projects are imposed despite 
community opposition, mediated outcomes may not be possible. Time and effort spent in 
engaging operational-level grievance mechanisms that do not provide for timely escalation 
to adjudicative processes, could constitute a major opportunity cost for communities, 
further disempowering them by limiting their potential to attempt to seek redress in other 
fora, or assert their rights through potentially more effective means such as international 
campaigns, direct action or public protest. Given the limited resources and capacity of 
most communities, engagement with operational-level grievance mechanisms which 
DUH� QRW� ¿W� IRU� SXUSRVH�� LQ� WHUPV� RI� DGGUHVVLQJ� D� FRPPXQLW\¶V� SULPDU\� LVVXHV�� FDQ� EH�
counterproductive to realizing their desired or optimal outcomes. This is even more 
so in contexts where some companies may deliberately make use of operational-level 
grievance mechanisms to detract attention from a community’s core concern or forestall 
community engagement in other fora or in actions of a more public nature. Addressing this 
issue boils down to ensuring that communities have access to trusted independent third 
SDUWLHV�ZKR�FDQ�RIIHU�WKHP�DGYLFH�RQ�WKH�SRWHQWLDO�EHQH¿WV�DQG�GUDZEDFNV�RI�DOWHUQDWLYH�
strategies available to them.

A second, and particularly contentious, concern relates to victims of human rights 
abuses potentially signing away their right to judicial remedies in order to obtain a non-
judicial remedy. This issue arose at a 2013 UN expert workshop on Business Impacts and 
Non-judicial Access to Remedy, where participants asked under what circumstances, if 
any, is it appropriate to ask victims to do this. The workshop did not attempt to answer 
WKH�TXHVWLRQ��EXW�LQVWHDG�ÀDJJHG�LW�DV�D�SRWHQWLDO�WRSLF�IRU�IXUWKHU�UHVHDUFK�RQ�QRQ�MXGLFLDO�
grievance mechanisms.���  Given that the pursuit of criminal proceedings is a duty of 
the State under international human rights law, the right of victims to participate in, 
or initiate, such proceedings cannot be limited by a settlement under an operational-
level mechanism. The Guiding Principles do not, however, differentiate between civil 
and criminal proceedings, and as a result arguably leave open the question of whether an 
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agreement under an operational-level grievance mechanism between a company and a 
victim of human rights abuse can foreclose further civil law claims against the company. 
This issue is further discussed in the following section in the context of the experience 
at Barrick Gold Corporation’s Porgera mine in Papua New Guinea and its North Mara 
mine in Tanzania.

6. Implementation experience to date & lessons learned

In order to further explore some of the initial implementation experiences around 
operational-level grievance mechanisms as they relate to indigenous peoples, this 
chapter closes with the an overview of Cerrejón’s company based grievance mechanism, 
along with three additional cases addressing contexts where operational-level grievance 
PHFKDQLVPV� KDYH� EHHQ� HVWDEOLVKHG�� 7KH� ¿UVW� LV� WKDW� RI� WKH� &DQDGLDQ� FRPSDQ\� 79,�
Resources Development Inc. (TVIRD) and the Subanon of Mt Canatuan in the island 
RI�0LQGDQDR�� WKH� 3KLOLSSLQHV��7KH� FDVH� LV� VLJQL¿FDQW� DV� LW� GHPRQVWUDWHV� WKH� SRWHQWLDO�
for companies to engage with traditional customary law based dispute resolution 
mechanisms, rather than establish new mechanisms which may be at odds with, or 
perhaps even serve to undermine, traditional structures. The second case addresses the 
Sakhalin Energy’s grievance mechanism in the Russian Far East. The project developed 
a dedicated mechanism for addressing certain issues raised by indigenous peoples. 
This is also an important development as it demonstrates the value of focusing on the 
cultural propriety of grievance mechanisms and ensuring the involvement of indigenous 
representatives in their development, design and operation. In both the TVIRD and 
Sakhalin cases the grievance mechanism emerged in a context of community resistance 
to the projects. While both demonstrate the potential for appropriately designed and 
operated grievance mechanisms to contribute to problem resolution, in neither case have 
all of the underlying issues which are of primary concern to the impacted communities 
been adequately addressed to date. The third case is that of Barrick Gold in Papua New 
Guinea and Tanzania. It focuses on the contentious issue of including legal waivers in 
settlements arising from local level grievance mechanisms under which victims abandon 
their right to pursue non-criminal claims against corporate actors. The case draws on, and 
FULWLTXHV��WKH�2I¿FH�RI�WKH�+LJK�&RPPLVVLRQHU�IRU�+XPDQ�5LJKWV��2+&+5��FRPPHQWDU\�
on the issue, and offers some suggestions as to the appropriateness of such legal waivers 
from an indigenous rights perspective.

6.1. Carbones del Cerrejón – summary of grievance mechanism assessment

Carbones del Cerrejón (Cerrejón) in Colombia is owned by subsidiaries of Anglo 
American, BHP Billiton, and Glencore. It operates one of the largest open-pit coal mines 
in the world located in the territory of the Wayuu indigenous peoples and affects over 200 
communities.���7KH�FRPSDQ\�HVWDEOLVKHG�D�KXPDQ�ULJKWV�RI¿FH�LQ�OLQH�ZLWK�LWV�FRPPLWPHQW�
to the Voluntary Principles on Security and Human Rights. During the period prior to the 
HVWDEOLVKPHQW�RI�D�IRUPDO�JULHYDQFH�PHFKDQLVP�WKLV�RI¿FH�ZDV�UHVSRQVLEOH�IRU�DGGUHVVLQJ�
complaints of human rights violations.100 By December 2010, Cerrejón operated three 
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separate procedures to address grievances in relation to employees, resettlements and 
other community complaints. Complaints are accepted through a variety of channels, 
LQFOXGLQJ�E\�SKRQH��HPDLO��PDLO�RU�LQ�SHUVRQ��7KH\�DUH�FODVVL¿HG�DV�ORZ��PHGLXP�RU�KLJK�
risk based on the rights that are impacted, the frequency of occurrence and the individual 
or group concerned. Once they have been logged “a plan of action is drafted and the 
LQLWLDO� LQYHVWLJDWLRQ�ZLOO� LQFOXGH� MRLQW� IDFW�¿QGLQJ� LQYROYLQJ� WKH�&HUUHMyQ� LQYHVWLJDWRU�
and the complainant”.101 A Management Committee of Complaints Response reviews 
WKH� LQYHVWLJDWLRQ�¿QGLQJV�DQG�GHFLGHV�ZKHWKHU�D�YLRODWLRQ�H[LVWV�DQG�WKH�DFWLRQV� WR�EH�
taken.102�7KH� HVWDEOLVKPHQW� RI� WKH� FRPSODLQWV� RI¿FH� DW�&HUUHMyQ�ZDV� D� FRPSRQHQW� RI�
the pilot project on operational-level grievance mechanisms of the former UN Special 
Representative, John Ruggie. The following is a summary of some aspects of the 2011 
pilot project assessment of Cerrejón’s grievance mechanism against the criteria outlined 
in Guiding Principle 31.103 

-� Legitimacy: The process gained legitimacy within the company. However, its 
external legitimacy is still to be demonstrated. A decision was taken not to jointly 
develop the mechanism with rights holders for fear that a joint process would a) be 
used by adversarial groups to further agendas which were unrelated to the grievance 
mechanism, and b) lead to a focus on a “right” to unlimited access for third parties. 
7KH�FRPSDQ\� DOVR�GHFLGHG� DJDLQVW� KDYLQJ� DQ�RYHUVLJKW� ERG\�GXH� WR� WKH�GLI¿FXOW\�
RI�¿QGLQJ�³SHRSOH�ZKR�ERWK�KDG� OHJLWLPDF\�DPRQJVW� WKH� ORFDO�SRSXODWLRQ��DQG��DW�
WKH�VDPH�WLPH��ZHUH�FDSDEOH�RI�IXO¿OOLQJ�D�ERDUG�OHYHO�SRVLWLRQ´�104 Instead, it hopes 
that participation in the design process of the mechanism will lead to its legitimacy 
among rights-holders.105

�� Accessibility: To increase accessibility Cerrejón trained its staff who are in constant 
FRQWDFW�ZLWK�FRPPXQLWLHV�LQ�RUGHU�WR�UHFHLYH�FRPSODLQWV��,W�KDV�SODQV�WR�KLUH�RI¿FHUV�
to proactively visit project impacted communities on a regular basis to accept 
grievances.

�� 3UHGLFWDEOH��)URP� WKH� FRPSDQ\¶V� SHUVSHFWLYH� RQH�RI� WKH� FKDOOHQJHV�ZDV�¿QGLQJ� D�
balance between acting in a manner that is respectful of the communities’ traditional 
way of handling disputes on the one hand, and the investigation procedure which is 
consistent with company standards and Colombian societal expectations on the other.

�� Equitable: Cerrejón is considering funding independent experts support to 
complainants where issues are challenging to resolve. Workshops conducted with 
communities highlighted their perception of a serious power imbalance in their 
relationship with the company.

�� Rights-compatible: Overcoming the internal reluctance within the company to 
accepting external parties involvement in the grievance resolution process is a 
challenge. The company provides regular training to communities to inform them 
about their rights. It has also increased its involvement with advisors from the 
community to understand how it can resolve grievances in a rights consistent manner 
that is also consistent with community laws.
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�� Transparency: The company plans to be transparent about the process, without 
SURYLGLQJ�WUDQVSDUHQF\�RQ�RXWFRPHV�ZLWK�UHJDUG�WR�¿QDQFLDO�FRPSHQVDWLRQ��

�� Based on dialogue and engagement: All initial investigations are conducted on a 
SDUWLFLSDWRU\�EDVLV�LQYROYLQJ�MRLQW�IDFW�¿QGLQJ��5HFRXUVH�WR�D�IXUWKHU�LQYHVWLJDWLRQ��
E\� D� PRUH� VHQLRU� PDQDJHU�� LV� DYDLODEOH� LI� WKH� FRPSODLQDQW� LV� QRW� VDWLV¿HG� ZLWK�
the outcome. Cerrejón is considering the use of community members trained in 
alternative dispute resolution as “conciliators” in the grievance resolution process. 
As noted in the assessment, “[g]eneral and ongoing engagement with indigenous 
peoples has been limited. Few people in the company feel they have the knowledge 
to engage in a culturally appropriate manner.”��� This leads to challenges in relation 
to establishing the correct engagement protocol to follow and how to interact with 
the community. This is something Cerrejón is attempting to address by contracting 
indigenous advisors. 

�� A source of continuous learning: The grievance mechanism has demonstrated 
some potential to facilitate company learning, as it enabled the long running issue 
of compensation for the killing of animals by trains to be formally addressed by 
management. The assessment noted that the mechanism affords Cerrejón an 
opportunity to consult with external stakeholders and develop the mechanism’s Key 
Performance Indicators in collaboration with them. Doing so would go some way 
towards contributing to its legitimacy, accessibility and transparency.

The pilot project was conducted in collaboration with Cerrejón but did not involve 
direct engagement with rights-holders. As a result, while the assessment focused on 
engagement with rights-holders (referred to as stakeholders), it did not attempt or claim to 
present the community perspectives on the mechanism in relation to these eight criteria. 
As is evident from the Cerrejón case study in chapter three of this book, there appears 
to be a lack of awareness among community members of the mechanism or a perception 
that it is not relevant to addressing their issues. While it is commendable that Cerrejón 
is considering how to ensure that dispute resolution is respectful of the communities’ 
traditional processes, its staff nevertheless acknowledge that they lack the capacity to 
engage with the community in a culturally appropriate manner. A decision to develop 
the mechanism in conjunction with the Wayuu would have avoided this situation, as 
traditional dispute processes and culturally appropriate procedures could have been built 
into the mechanism. The grounds upon which Cerrejón decided not to jointly develop the 
mechanism consequently merit some consideration. 

Excluding those who adopt adversarial tactics to the project from the process of 
developing a mechanism aimed at addressing and resolving grievances in relation to 
the company’s actions arguably represents a missed opportunity to use the grievance 
development process as an avenue for understanding the root causes of those positions. 
It also obstructs the possibility for joint determination of when an operational-level 
mechanism could potentially assist in resolving some of those concerns. The company’s 
fear that joint development of the mechanism would also have led to “a focus on the 
‘right’ to unlimited access to third parties of any kind and at any time, which would 
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undermine the good intentions by which the discussion would be started”107 is also 
questionable on the grounds of equitability. This demand is perhaps more symptomatic 
of the huge power imbalance which the Wayuu perceive when engaging with Cerrejón, 
rather than an attempt by the Wayuu to undermine the companies “good intentions”. 
Similar concerns arise in relation to the company’s decision not to establish an oversight 
ERG\��7KH�MXVWL¿FDWLRQ�UHODWLQJ�WR�WKH�GLI¿FXOW\�RI�¿QGLQJ�SHRSOH�ZKR�ZHUH�WUXVWHG�E\�
the local community and were also capable of participating at company board level is 
QRW�VDWLVIDFWRU\�IURP�D�KXPDQ�ULJKWV�SHUVSHFWLYH�DQG�VXJJHVWV�DQ�LQVXI¿FLHQW�HIIRUW�RQ�
the part of the company or may otherwise be a manifestation of the absence of a social 
OLFHQFH�WR�RSHUDWH��DV�UHÀHFWHG�LQ�FKDSWHU�WKUHH�

The Wayuu case study also highlights that a fundamental requirement to guarantee the 
relevance and legitimacy of grievance mechanisms among community members is that 
they be capable of ensuring a meaningful response to the legacy issues associated with 
company operations. Inherent in this requirement is that they function alongside effective 
participatory due diligence and impact assessment processes. If the company’s grievance 
mechanism and rights-holder engagement processes can reach a level of maturity where 
they proactively address legacy issues, or at least respond to concerns raised in relation 
to such issues, they will then have the potential to play an important role in building a 
relationship based on trust and respect with the Wayuu. Until such a time, they will most 
likely continue to go unnoticed or simply be ignored by those whose grievances they 
should be serving to resolve.

6.2. TVIRD - respect for customary institutions and need for State 
engagement108

The Zamboanga peninsula in the Philippines has traditionally been the territory of the 
Subanon people.��� Their population is currently estimated to be 330,000. A history of 
encroachment by settlers and expropriation of their lands means that they now constitute 
a minority of the peninsula’s population, and their ancestral domains are scattered 
throughout it. The peninsula is one of the priority mining areas under the Government’s 
policy to revitalize the mining industry. For the Subanon this has meant that their 
ancestral domains have been included in the mining applications of international and 
national companies including TVI Resources Development Inc. (TVIRD), Rio Tinto, 
)HUUXP������*HRWHFKQLTXHV�DQG�0LQHV�,QF��*$0,��DQG�)UDQN�5HDO�,QF�

7KH� ����� &RQVWLWXWLRQ� RI� WKH� 3KLOLSSLQHV� UHFRJQL]HV� LQGLJHQRXV� SHRSOHV¶� ULJKW� WR�
practice their customary laws governing their ancestral domains and guarantees respect 
for their traditional institutions.110 To give effect to these provisions, indigenous peoples’ 
free prior and informed consent (FPIC) is required for mining activities in these domains 
XQGHU�ERWK�WKH�3KLOLSSLQH�0LQLQJ�$FW�RI�������5HSXEOLF�$FW�1R��������DQG�WKH�,QGLJHQRXV�
3HRSOHV�5LJKWV�$FW��,35$��RI�������5HSXEOLF�$FW�1R���������

,Q�������79,5'��D�&DQDGLDQ�PLQLQJ�FRPSDQ\��VLJQHG�DQ�³([SORUDWLRQ�$JUHHPHQW�ZLWK�
2SWLRQ�WR�3XUFKDVH´�ZLWK�D�3KLOLSSLQH�PLQLQJ�FRPSDQ\�FRYHULQJ�0W��&DQDWXDQ��,Q������
the Department of the Environment and Natural Resources (DENR) approved the Mineral 
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Production Sharing Agreement (MPSA). It did so in the face of Subanon opposition to 
WKH�SURMHFW�DQG�ZLWKRXW�WKHLU�SULRU�FRQVHQW��GHVSLWH�6HFWLRQ����RI�WKH�0LQLQJ�$FW�ZKLFK�
required that “[n]o ancestral lands shall be opened for mining operations without the prior 
consent of the indigenous cultural communities”. The sustained opposition of the local 
Subanon leaders and community members to the project drew considerable attention in 
the Philippines, Canada and in UN human rights fora. As a result an investigation was 
conducted by the Philippines Human Rights Commission in 2002. The investigation held 
that the problems at Mt Canatuan stemmed from the

DSSURYDO�RI�WKH�036$�E\�WKH�'(15�RQ�2FWREHU���������FRYHULQJ�DQ�DUHD�RI��������
hectares within the ancestral land of the Subanon …; The violation committed by 
TVI and its personnel to include the company guards and the Special Civilian Armed 
Auxiliary (SCAA) who are assisting the company guards; The failure of the TVI to 
obtain free prior consent from the indigenous people as the law requires.111

However, despite this conclusion that the absence of FPIC was the cause of the rights 
violations, and the Commission’s acknowledgement that revocation of the MPSA would 
lead to redress and peace,112 the responsible government agencies took no effective action 
to address the situation. Instead, in 2002, the National Commission on Indigenous Peoples 
created a “Siocon Council of Elders” which gave consent to TVIRD at Mt Canatuan, 
circumventing the long-standing opposition of the local Subanon leaders and community 
to the project. 

By 2004, the Subanon had engaged all available State based judicial and non-judicial 
mechanisms, but their case had not been acted on. Among the cases which the courts 
IDLOHG�WR�DFW�RQ�ZDV�WKDW�¿OHG�E\�WKH�0W�&DQDWXDQ�WUDGLWLRQDO�OHDGHU��7LPXR\�-RVH�$QR\��
requesting an injunction on the mining operations. As a result, in 2004 TVIRD started its 
mining operations without having obtained legitimate consent. A decision was therefore 
taken to convene the Gukom sog Pito Kobogolalan sog Pito ko Dolungan (roughly 
translated as Gukom of the Seven Rivers), the highest Subanon judicial authority in 
the area, involving the Timuoy of Mt Canatuan and those of the surrounding Subanon 
territories. The Gukom ruled that the consent obtained was void as the “Siocon Council 
of Elders” was “illegitimate, illegal and an affront to the customs, traditions and practices 
of the Subanon.”113 The Gukom also demanded that the traditional leaders be recognized 
and the community’s FPIC sought. Yet again, there was no action from the responsible 
government agencies in response to the Subanon demands.

In 2007, the Subanon of Mt Canatuan submitted their concerns in the form of a 
complaint to the UN Committee on the Elimination of Racial Discrimination’s (CERD). 
CERD invoked its Early Warning Urgent Action Procedure against the Philippine 
Government, raising its concerns regarding violations of the Subanon’s human rights. The 
CERD procedure, which is on-going, has resulted in a series of strong recommendations 
and communications urging the Philippine Government to address the Subanon’s 
concerns - including those in relation to reparations - in a rights consistent manner which 
is acceptable to the community.
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In response the Philippine Government has acknowledged that free and informed 
consent of the Subanon was not obtained prior to the mining operation in Mt. Canatuan. 
It also handed over the Ancestral Domain title to the Subanon Timuoy Jose Anoy. In 
addition, in 2012 the National Commission on Indigenous Peoples revised its FPIC 
implementing guidelines in order to align them with the spirit of the IPRA law, as 
recommended by CERD. However, to date, the Government has yet to satisfactorily 
act on CERD’s recommendations in relation to the human rights harms suffered by 
the Subanon as a result of the mining operation, and has failed to initiate the necessary 
processes to provide culturally appropriate redress.

In September 2007, the Gukom again convened in Mt. Canatuan and performed a 
traditional ritual called Glongosan sog Dongos nog Konotuan to condemn the destruction 
of the sacred Mt. Canatuan. This was followed in December 2007 by a Gukom traditional 
MXGLFLDO� KHDULQJ�� KHOG� WR� GHFLGH� RQ� D� FRPSODLQW� ¿OHG� E\� 7LPXR\� -RVH�$QR\� DJDLQVW�
TVIRD. The complaint covered all the issues which had arisen from the company’s non-
consensual presence and mining operations in the area. During the trial, the Gukom�¿QHG�
TVIRD for disrespecting existing Subanon protocols. The decision also required TVIRD 
to conduct a cleansing ritual in atonement for desecrating Mt. Canatuan. TVIRD had 
consistently rejected the fact that Mt Canatuan was sacred to the Subanon.114 This was 
despite repeated Subanon assertions of its sacredness in multiple fora. The company also 
repeatedly challenged the legitimacy of Timuoy Jose Anoy’s leadership, including in a 
submission it provided as part of the Government’s response to CERD. 

The negative publicity at both national and international levels which the CERD 
complaint generated contributed to TVIRD’s eventual recognition of the Mt Canatuan 
traditional leadership and their governance structures. There was also a clear, if unstated, 
pragmatic driver for this recognition. It was in keeping with the company’s objectives 
of expanding its presence into more Subanen territories in the Zamboanga peninsula. 
5HDOL]LQJ�WKDW�WKLV�H[SDQVLRQ�ZRXOG�EH�H[WUHPHO\�GLI¿FXOW�LI�WKH�6XEDQRQ�RI�0W�&DQDWXDQ�
were to publically sustain their opposition to the Mt Canatuan project, on 17 May 2011 the 
Gukom reported that TVIRD performed the mandatory cleansing ritual called Bintungan 
nog gasip bu doladjat “in atonement for desecrating the sacred Mt. Canatuan”, and 
agreed to negotiations regarding penalties for harms caused.115

Following TVIRD’s recognition of the community’s traditional authorities and 
SUDFWLFHV��D�UHSUHVHQWDWLYH�RI�79,5'¶V�&RPPXQLW\�5HODWLRQV�DQG�'HYHORSPHQW�2I¿FH�
(CREDO) has been invited to hearings whenever the traditional local advisory council 
(the Pigbogolan, which is headed by Timuoy Jose Anoy) is addressing community 
grievances in relation to the company’s actions. Community members can suggest the 
action which the company should take in order to remedy the harm. Where necessary 
the Gukom (the tribal court) will take a decision as to the steps that are necessary to 
resolve the issue. A representative from the relevant company department will attend 
the Gukom hearing. Third parties are also invited to the hearings on an as-needed basis, 
be they government bodies, such as the National Commission on Indigenous Peoples, 
or local government representatives, independent environmental experts or NGOs. The 
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company is to investigate the allegation of harm and report back to the community at the 
next Pigbogolan meeting (generally held on a monthly basis) as to the steps it is taking to 
resolve the issue. While attempts are made to reach agreement between the complainant 
and the company, recourse to external legal and quasi-legal processes is available in 
FDVHV�ZKHUH�WKH�FRPSODLQDQWV�DUH�QRW�VDWLV¿HG�ZLWK�79,5'¶V�UHVSRQVH�RU�ZKHUH�79,5'�
contests the decision of the Gukom.

This engagement with the traditional dispute resolution mechanisms means that 
operational-level grievances at Mt Canatuan are generally addressed in a manner which 
is consistent with the community’s customs and laws. This in turn is conducive to 
community engagement, relationship building and improved dispute resolution. It also 
VHUYHV�WR�UHDI¿UP�UDWKHU�WKDQ�FKDOOHQJH�WKH�6XEDQRQ�WUDGLWLRQDO�JRYHUQDQFH�VWUXFWXUHV�DQG�
constitutes an acknowledgement of the primacy of customary law within the ancestral 
GRPDLQ� ±� VRPHWKLQJ�ZKLFK� LV� DI¿UPHG� XQGHU� ,35$�� ,W� DOVR� UHOLHYHV� WKH� FRPSDQ\� RI�
having to establish a parallel dispute resolution mechanism which would then have to 
gain legitimacy within the community. However, it has been suggested that for data 
management and continuous improvement and organizational learning purposes the 
company could improve the manner in which it tracks complaints (including their nature 
and severity) and their associated resolution.���

Despite these positive developments in terms of addressing community grievances 
and improving community-company relationships, it is important to bear in mind the 
context in which the community eventually accepted TVIRD’s presence. This occurred 
after 15 years of sustained resistance to the mining project, allegations of serious abuses 
of indigenous rights and the feeling that, because the mine had already been operating for 
several years, further existential resistance to the project was unlikely to bring substantive 
changes. The community continues to hold the State accountable for facilitating the entry 
of the project and for failing to protect their rights. As a result they are still pursuing their 
complaint against the Government under CERD’s urgent action procedure. 

According to Timuoy Anoy, there have been a number of positive outcomes arising 
from the community’s engagement with CERD’s urgent action procedure. Firstly, the 
SUR¿OH�RI� WKH�FDVH�DW� WKH� LQWHUQDWLRQDO� OHYHO�SUHVVXUL]HG� WKH�3KLOLSSLQH�*RYHUQPHQW� WR�
DGGUHVV�VRPH�RI� WKHLU� LVVXHV��7KLV� OHG� WR� WKH� WXUQ�RYHU�RI� WKH�FHUWL¿FDWLRQ�RI�DQFHVWUDO�
domain title to the Subanon and its registration at the Registry of Deeds and a formal 
JRYHUQPHQW�UHVSRQVH�WR�WKH�DOOHJDWLRQV�¿OHG�E\�WKH�6XEDQRQ�DV�ZHOO�DV�WKH�VXEPLVVLRQ�RI�
an overdue State party report to CERD. It also increased pressure on TVIRD to recognize 
the leadership and authority of the Subanon Timuoy and the decision-making powers 
of the Subanon traditional council he leads, and to efforts by the Canadian embassy to 
coordinate monitoring of TVIRD’s operations together with the community.

The CERD procedure addressing the Subanon case is still on-going and the community 
hope it will encourage the Philippine Government to: a) formally acknowledge its 
mistakes or wrongdoings in relation to the mining of their sacred mountain which “caused 
division of the community, and chaos with the ancestral domain”, b) respect the rights of 
the Subanon and the authority of their traditional leadership and inform all national and 
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local government agencies of this in order to avoid repetitions of past problems, c) ensure 
“redress in the form of reparation or compensation for damages” for violations of their 
rights and those of other Philippine indigenous peoples impacted by mining,117 and d) to 
trigger action on cases before judicial and quasi-judicial bodies, which remain in limbo 
\HDUV�DIWHU�WKH\�ZHUH�¿OHG�

A number of important lessons emerge from the case. Firstly, it demonstrates 
that culturally appropriate rights-based engagement is a necessary starting point for 
operational-level grievance mechanisms to be effective. This is evident in the company’s 
failed attempts to address grievances until the underlying issue of non-recognition of the 
traditional authorities and the destruction of the sacred Mt Canatuan were addressed. 
Secondly, it demonstrates that corporate entities can engage with, and even capitalize 
on, existing traditional customary law based dispute resolution mechanisms. In 
doing so they not only ensure the legitimacy of the grievance resolution process and 
improve the effectiveness of outcomes, but are also in a position to more effectively 
address their legacy issues and initiate processes to repair damaged relationships with 
indigenous communities. A third observation is that the case demonstrates the mutually 
reinforcing relationship between grievance processes, as a complaint against the State to 
an international mechanism resulted in the commitment of the company to participate 
in local traditional dispute mechanisms. Finally, an important lesson emerging from the 
case relates to the issue of redress in relation to the granting of the concession to TVIRD 
LQ�WKH�DEVHQFH�RI�6XEDQRQ�FRQVHQW��$V�UHÀHFWHG�LQ�WKH�6XEDQRQ�GHFLVLRQ�WR�FRQWLQXH�WR�
maintain their complaint before CERD, even following the changes in their relationship 
with the company, this issue of redress and culturally appropriate reparations is a matter 
ZKLFK�HQJDJHPHQW�ZLWK�WKH�FRPSDQ\�DORQH�KDV�EHHQ�LQVXI¿FLHQW�WR�UHVROYH��$V�D�UHVXOW�
the Subanon’s most fundamental grievance, the destruction of their sacred mountain 
against their will, remains unremedied - a situation which clearly raises questions as to 
the extent of the company’s will to address its wrongs. The project is coming to an end. 
Ultimately, TVIRD will leave wealthy from the Subanon’s gold, while the Subanon will 
be left with no redress for the destruction of their sacred mountain and its conversion into 
a crater for mining waste. They hold the government to be primarily responsible and will 
continue to seek access to remedy and reparation through CERD.

6.3. Sakhalin – a dedicated mechanism for indigenous peoples grievances

Sakhalin Energy Investment Company Ltd. (Sakhalin Energy) has been operating the 
6DNKDOLQ���RLO�DQG�JDV�SURMHFW�LQ�WKH�5XVVLDQ�)DU�(DVW�VLQFH�WKH�PLG�����¶V��ZLWK�SURGXFWLRQ�
FRPPHQFLQJ�LQ������118  It is “one of the world’s largest integrated, export-oriented oil 
and gas projects”.��� During its construction and operation phases the project is estimated 
to have impacted some 220,000 people.120�,W�HQFRXQWHUHG�VLJQL¿FDQW�RSSRVLWLRQ�GXH�WR�LWV�
LPSDFWV�RQ�WKH�HQYLURQPHQW��LQ�SDUWLFXODU�RQ�WKH�:HVW�3DFL¿F�ZKDOHV��DQG�RQ�ULJKWV�RI�WKH�
Nivkhi, Nanai, Uil’ta, and Evenki indigenous peoples. Local protests and international 
campaigns, which focused on compliance with European Bank for Reconstruction 
DQG�'HYHORSPHQW� DQG�:RUOG�%DQN� VWDQGDUGV�� GUHZ� VLJQL¿FDQW� SXEOLF� DWWHQWLRQ� WR� WKH�
case.121�,Q�'HFHPEHU������*D]SURP�WRRN�RYHU�IURP�6KHOO�DV�WKH�PDMRU�VKDUHKROGHU�LQ�WKH�
consortium resulting in a de-facto nationalization of the project.
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In recent years the project has been cited as a model for the implementation of 
operational-level grievance mechanisms by a range of bodies including the OHCHR, 
the UN Global Compact, and the research team involved in the development of the 
UN Guiding Principles on Business and Human Rights.122 The grievance mechanism 
was initially established in order to meet the requirements of international lenders and 
XQGHUZHQW�VLJQL¿FDQW�UHYLVLRQV�LQ������DQG������123 Some of its praiseworthy features 
are: 

multiple channels for lodging grievances, clear timeframes for addressing grievances, 
communication with complainants during all stages of grievance resolution, internal 
and external monitoring, audit and reporting on the grievance resolution process, 
DXWRPDWHG�V\VWHPV�IRU�JULHYDQFH�WUDFNLQJ��DQG�IROORZ�XS�DQG�QRWL¿FDWLRQ�RI�UHOHYDQW�
Company management.124 

In addition, the company’s community awareness-raising campaigns and trainings 
provided for staff and contractors have been commended.125

The case is of particular relevance to the discussion in this chapter as it involved the 
establishment of a dedicated mechanism for addressing grievances of indigenous peoples 
in relation to the implementation of an indigenous peoples’ development plan. That 
mechanism operates in parallel to the generic grievance mechanism, to which indigenous 
peoples also have access for grievances that are not related to the development plan. 
Sakhalin Energy has actively sought to share its experience regarding this process, 
and has described its engagement with indigenous peoples since 2010, in the context 
of the creation and on-going implementation of the Sakhalin Indigenous Minorities 
Development Plan (SIMDP), as being within a framework of FPIC.��� The Sakhalin 
(QHUJ\�IXQGHG�6,0'3�ZDV�GHYHORSHG�LQ������LQ�DFFRUGDQFH�ZLWK�:RUOG�%DQN�VWDQGDUGV��
This followed a series of complaints and protests by indigenous peoples in relation to 
the impacts of pipeline construction, in particular on their traditional livelihoods and 
¿VKHULHV��DQG�DOOHJDWLRQV�WKDW�WKH�FRPSDQ\�ZDV�³UHDG\�WR�WKLQN�XS�DQ�DFWLRQ�SODQ´�EXW�
was “not willing to assess the real impact of the project on the indigenous population”.127 

The plan was agreed following negotiations with the indigenous peoples of Sakhalin 
in 2005.128 It is implemented in partnership with the Regional Council of Authorized 
Indigenous Peoples’ representatives and the Sakhalin Regional Government.��� At the 
time the plan was established, the existing grievance mechanism associated with it was 
described as “ineffective” as it failed, for example, to inform management of breaches of 
WKH�FRPSDQ\�SROLF\�LQ�UHODWLRQ�WR�FRQWUDFWRUV�ZKR�OLYHG��¿VKHG�DQG�KXQWHG�LQ�LQGLJHQRXV�
communities.130 It has consequently been noted that the previous operational-level 
grievance mechanism was least effective when it was most needed, that is, in the initial 
phases of the project.131�7KH�FXUUHQW�PHFKDQLVP��ZKLFK�ZDV�VLJQL¿FDQWO\�UHYLVHG�LQ�������
is regarded as being more effective. However, it is exclusively focused on grievances 
related to the implementation of the SIMDP as opposed to those arising from Sakhalin 
Energy operations which fall under the scope of the generic grievance mechanism. 
The SIMDP and the associated grievance mechanism are credited with contributing to 
the capacity building of the local indigenous communities impacted by the Sakhalin-2 
project.132 



58 Cathal M. Doyle

The case of Sakhalin Energy offers a number of important lessons. Firstly, the 
Sakhalin-2 development of a culturally appropriate parallel operational-level mechanism 
for indigenous peoples to raise their grievances was a praiseworthy development that 
provides an interesting example for other companies and communities to consider. 
However, the fact that this mechanism is restricted to addressing issues related to the 
implementation of the development plan is something which limits the value of this 
otherwise progressive approach. From the perspective of indigenous rights holders it is 
LOORJLFDO�WR�KDYH�RQH�PHFKDQLVP�FDWHULQJ�WR�WKHLU�VSHFL¿F�FXOWXUDO�QHHGV��ZKLOH�H[SHFWLQJ�
them to engage with a different mechanism when they have concerns in relation to the 
company’s operations. 

A second consideration is that the operational-level grievance mechanisms only really 
became effective after the major contentious issues which arose during the construction 
phase were no longer possible to address. This consequently raises the question as to 
whether the mechanisms, as they are currently designed, would have been capable of 
addressing these issues in a satisfactory manner. This is an important consideration in the 
context where Sakhalin Energy is being promoted as a model for other projects in terms 
of truly effective operational-level grievance mechanisms related to indigenous peoples. 

The case also illustrates the important role which donor agency requirements can 
potentially play in promoting corporate respect for indigenous rights. However, when 
viewed within its broader political and social context, one is left with the sense that the 
mechanism is primarily an issue of compliance with these requirements as opposed to a 
transition towards a “rights-based” engagement with indigenous peoples that addresses 
power imbalances. From this perspective the extent to which the mechanism has served to 
uphold indigenous peoples’ rights is less clear. In recent years the actions of the regional 
DXWKRULWLHV� KDYH� VHUYHG� WR� VLJQL¿FDQWO\� XQGHUPLQH� LQGLJHQRXV� VHOI�GHWHUPLQDWLRQ�� ,Q�
what has been described locally as a coup, the authorities replaced an indigenous rights 
activist, who was the elected representative of the Council of Authorized Representatives 
of Indigenous Peoples, with an individual more amenable to the company’s development 
plan. In addition, a central demand of the indigenous communities has been for the 
conduct of an independent ethnological expert review of the project (the equivalent of 
a human rights impact assessment). The regional legislature adopted a bill facilitating 
WKLV��+RZHYHU��LW�ZDV�QHYHU�LPSOHPHQWHG�DQG�KDV�EHHQ�VLQFH�PRGL¿HG�LQ�D�PDQQHU�ZKLFK�
renders it inapplicable to the project. Whether, or to what extent, the company was 
FRPSOLFLW�LQ�WKHVH�DFWLRQV�LV�XQNQRZQ��+RZHYHU��LW�LV�FOHDU�WKDW�LW�EHQH¿WHG�IURP�WKHP�DW�
the expense of the indigenous communities’ exercise of their right to self-determination.

6.4. Barrick Gold Corporation and waivers limiting access to judicial 
remedies

Barrick Gold Corporation’s Porgera mine in Papua New Guinea provides a concrete 
example of the use of settlements reached under an operational-level grievance mechanism 
to limit access to judicial remedies. Since 2005, MiningWatch Canada (MWC) and local 
Porgeran organizations Akali Tange Association (ATA) and the Porgera Landowners 
Association (PLOA) have drawn international attention to issues concerning the rape and 
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gang rape of women and violence against men by police and security guards at Barrick’s 
Porgera Joint Venture (PJV) mine.133 The allegations and reports of on-going violence 
were denied by Barrick until late 2010.134 In 2011, Human Rights Watch (HRW) issued 
a report repeating the allegations of local women.135 That report, which followed the 
publicity by MWC, ATA and PLOA, lead to PJV developing a framework of remediation 
known as Olgeta Meri Igat Raits��� (All Women Have Rights) addressing claims going 
EDFN�WR������137 Barrick’s remedy framework was only to deal with the rape victims, not 
the violence against men. In addition the framework states that Barrick will only provide 
remedy for victims of its security guards not for the many women who were victims of 
the police guarding the mine. Victims who reached a settlement were required to sign 
an agreement stating that they would not pursue any civil legal actions or claims for 
compensation related to the acts for which the reparations were provided.138 The waiver 
stated that 

the claimant agrees that she will not pursue or participate in any legal action against 
PJV… or Barrick in or outside of PNG. … Barrick will be able to rely on the 
agreement as a bar to any legal proceedings which may be brought by the claimant 
in breach of the agreement. 

Under the agreement Barrick acknowledged the sexual violence of its current or 
former employees, but did not admit any liability.��� According to Barrick, claimants 
maintained the legal right to pursue separate legal avenues while their claims were under 
consideration as part of the remediation mechanism. However, once a victim agreed to 
the outcome of the dispute resolution process under the grievance framework, Barrick 
held that

it is appropriate that claims against Barrick, PJV and PRFA should be released in 
RUGHU� WR�EULQJ�¿QDOLW\� WR� WKH�SURFHVV�� ,Q� WKDW�FLUFXPVWDQFH�� WKH� LQGHSHQGHQW� OHJDO�
advisor expressly explains the consequences of such a release before it is signed.140 

On 13 March 2013, following MWC’s public critique of the waiver, Barrick revised the 
clause, which now “expressly excludes any criminal action” from its coverage. As such, 
it acknowledges that victims can initiate or participate in criminal actions irrespective of 
whether or not they have entered into a settlement. 

In response to a request from MWC, the OHCHR issued principled interpretative 
guidance in relation to the consistency of the waiver clause with the Guiding Principles. In 
its assessment, the OHCHR noted the Guiding Principles’ silence on the issue of limiting 
access to civil claims. It pointed out that while there was “no prohibition per se on legal 
waivers in current international law standards” “the presumption should be that as far 
as possible, no waiver should be imposed on any claims settled through a non-judicial 
grievance mechanism”.141 The OHCHR concluded that any legal waivers should therefore 
be construed as narrowly as possible and must preserve the right to judicial recourse for 
criminal claims.142 It also noted that in practice the admissibility of legal waivers to civil 
claims in agreements may be ruled upon in judicial proceedings.143  Finally, the OHCHR 
held that the wording of the provision for independent legal advice under the PJV claims 
process was in keeping with the effectiveness criteria under Guiding Principle 31. 
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The OHCHR did not conduct an investigation into the implementation of the Porgera 
Framework and consequently it was unable to comment on the implementation of the 
OHJDO�ZDLYHUV�LQ�SUDFWLFH��,Q�OLJKW�RI�WKH�FRQÀLFWLQJ�LQIRUPDWLRQ�LW�UHFHLYHG��LW�VXJJHVWHG�
that an independent third party, mutually acceptable to the rights holders and the 
company, should conduct a review of the Porgera remediation programme focusing on 
the perspectives of the victims. 

MWC also alleged that the compensation offered was inadequate, culturally 
inappropriate, and inconsistent with what the women would have been entitled to under 
a traditional dispute resolution procedure. As noted in the OHCHR interpretative guide 
on the Guiding Principles, the views of victims as to what constitutes an effective (and 
culturally acceptable) remedy is an important consideration in determining the adequacy 
of outcomes.144 Accordingly, the OHCHR suggested that the issue of what remedies 
were offered to victims should also be included under the scope of the independent 
investigation. Although MWC, ATA and PLOA wrote letters to the OHCHR welcoming 
the recommendation for an independent review, Barrick declined to carry out this 
investigation and continued to implement the remedy programme.

A further issue the OHCHR addressed was the absence of consultation, during the 
development of the mechanism with ATA and PLOA. The OHCHR concluded that “not 
directly involving [them] in the development of the Porgera remediation framework by 
LWVHOI�ZRXOG� QRW� QHFHVVDULO\� UHQGHU� WKH� SURJUDPPH�ÀDZHG� DQG� LQ� EUHDFK� RI� >*XLGLQJ�
Principle] 31”.

Barrick has invoked the OHCHR guidance to argue that its Porgera Remediation 
Framework is “supported by leading human rights experts”.145 It also states that its 
Framework was “developed after 18 months of extensive consultation and research with 
leading national and international experts in human rights” and is “being independently 
DGPLQLVWHUHG�E\�SURPLQHQW�DQG�KLJKO\�TXDOL¿HG�3DSXD�1HZ�*XLQHDQV´���� It further adds 
that “value of remedy packages is in the upper range of civil damage awards provided in 
comparable cases in Papua New Guinea” and that claimants are “advised by independent 
legal counsel throughout the remedy process”.147

Some months after the OHCHR issued this guidance a number of similar issues arose 
in the context of a legal waiver as part of Barrick/African Barrick Gold’s (ABG - Acacia 
Mining since November 2014) Project-Level Non-Judicial Grievance Mechanism in its 
1RUWK�0DUD�JROG�PLQH�LQ�7DQ]DQLD��,Q�'HFHPEHU�������D�FRQ¿GHQWLDO�OHJDO�ZDLYHU��GDWHG�
���'HFHPEHU�������ZDV�GLVFORVHG� LQ� WKH� FRQWH[W� RI� D� FDVH� DJDLQVW�$%*� WDNHQ� LQ� WKH�
United Kingdom in relation to shootings and killings at the North Mara gold mine. The 
lawyers for the victims argued that the contents of the waiver and the process under 
which it was signed involved “offers to people without adequate legal representation in 
return for those individuals signing away their rights [to legal redress]”.148 As outlined 
E\�0:&��WKH�ZDLYHU��ZKLFK�$%*�KDG�VXEVHTXHQWO\�PRGL¿HG��ZDV�H[WUHPHO\�EURDG�DQG�
refers to 
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“alleged harm suffered by the Complainant,” a man, as a result of an “incident ” 
which occurred “on the [North Mara Gold Mine Limited] NMGML property.” In 
return for a “Condolence Disbursement,” the Complainant had to agree “that he will 
not instigate, encourage or in any way assist other complainants, demands or claims 
E\�DQ\�RWKHU�SHUVRQ�DJDLQVW�10*0/��$%*�RU�WKHLU�DI¿OLDWHV´��HPSKDVLV�DGGHG���
The Complainant was also required to sign a “covenant not to sue,” waiving “all and 
any rights” to be a party to “any proceedings” anywhere in the world against any of 
the aforementioned business entities.���

As in the Porgera case, following MWC’s publicity of the waiver, Barrick explained 
WKDW�LW�KDG�VLQFH�PRGL¿HG�WKH�ZDLYHU�DQG�DOVR�GLVFORVHG�OLPLWHG�LQIRUPDWLRQ�LQ�UHODWLRQ�
to the grievance mechanism. The company also states that it offers complainants 
assistance to seek legal advice before signing the waiver.150 However, there is a lack 
of transparency as to what this assistance actually amounts to.151 Barrick further claims 
that the complainants sign waivers based on free and informed consent and with full 
knowledge of their rights and invokes the OHCHR interpretative guidance that “there is 
no prohibition per se on legal waivers” to support its policy.152 

2Q���)HEUXDU\������%DUULFN�DJUHHG�WR�DQ�RXW�RI�FRXUW�VHWWOHPHQW�FRPSHQVDWLQJ�D�QXPEHU�
of the Tanzanian villagers for an undisclosed amount, demonstrating the fundamental 
importance of access to judicial remedies, including to civil process, in host and home 
States.153 While this settlement was good for those who participated in the case against 
ABG, others who had instead participated in the company’s grievance mechanisms will 
QRW�EHQH¿W�IURP�LW��0RUH�WURXEOLQJ�VWLOO�LV�WKH�IDFW�WKDW�SHRSOH�KDG�ZLWKGUDZQ�IURP�WKH�
case as they were encouraged by the company to forgo their legal claims and sign up to 
its remedy programme instead.154 This use of an operational-level mechanism, which 
includes a legal waiver and lacks transparency in terms of compensation agreements 
(which have been shown to be inadequate), in order to draw clients away from the law 
suit related to compensation for serious injuries and deaths is deeply troubling when 
viewed from the perspective of a human right to remedy.

While the OHCHR guidance155 sheds some light on the current situation under 
international human rights law with regard to this contentious use of such waivers to 
UHVWULFW�DFFHVV�WR�FLYLO�ODZ�FODLPV��LW�UHTXLUHV�IXUWKHU�FODUL¿FDWLRQ�DQG�FRQWH[WXDOL]DWLRQ�
in the context of indigenous peoples’ realities and rights, and indeed of all vulnerable 
JURXSV�ZKR�¿QG�WKHPVHOYHV�LQ�VXFK�VLWXDWLRQV��)LUVWO\��IURP�WKH�SHUVSHFWLYH�RI�LQGLJHQRXV�
peoples’ self-determination rights, the legitimacy of any mechanism impacting on the 
enjoyment of their rights is contingent on the full and effective participation of all 
impacted communities and their representative organizations in its development. In this 
regard the reasoning of the OHCHR in relation to the refusal to allow ATA and PLOA to 
participate in the development of the mechanism is questionable. This, combined with 
the OHCHR’s lack of knowledge of the facts on the ground, points to the need for a 
more cautious and nuanced approach to the question of participation. In this regard, it 
is suggested that a more appropriate response would have a) emphasized the intent of 
Guiding Principle 31 that all representative organizations which seek to participate in 
the design of such mechanisms be afforded the opportunity to do so, and b) suggested 
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that consideration of the issue of ATA and PLOA participation be part of the independent 
investigation.

Secondly, the legitimacy of the outcomes afforded by the grievance mechanism are 
highly questionable. The allegation that the outcomes obtained were less than those which 
would have been awarded for such a serious offence under the traditional court system 
suggests that there are issues in the design of the mechanism, over and above the waiver 
requirement. Ensuring that operational-level grievance mechanisms afford community 
members fair and equitable outcomes implies that they must be culturally appropriate. 
Outcomes must therefore be commensurate with outcomes which victims would have 
obtained under their traditional justice systems as well as under civil courts. The issue 
is even more serious where a grievance mechanism is designed to block any further 
claims which could lead to outcomes that are in keeping with traditional adjudications 
or awards under civil courts. In November 2014 EarthRights International highlighted 
the inadequacy of the settlements reached with victims who were compensated to a total 
DPRXQW�RI���������RI�ZKLFK��������FRQVLVWHG�RI�PDQGDWRU\�EXVLQHVV�JUDQWV��HYHQ�LQ�WKH�
case of an 87 year old woman.��� EarthRights International point out that in addition to 
being culturally inappropriate the awards are far from commensurate for harm suffered 
as a result of rape and gang rape.157

$�WKLUG�FRQVLGHUDWLRQ�LV�WKDW�WKH�FRQ¿GHQWLDO�QDWXUH�RI�WKH�FRQWHQW�RI�WKHVH�OHJDO�ZDLYHUV��
and the lack of information in relation to outcomes, is at odds with the transparency criteria 
XQGHU�WKH�*XLGLQJ�3ULQFLSOHV��6XFK�FRQ¿GHQWLDOLW\�UHQGHUV�LW�LPSRVVLEOH�IRU�LQGHSHQGHQW�
third parties to assess if settlements and associated waivers are rights-compliant, or if 
those signing them may be agreeing to terms which place unacceptable restrictions on 
their fundamental rights, as was the case under the extremely broad restrictions of the 
initial waivers at both Porgera and North Mara.

Finally, in practice, as the two Barrick cases demonstrate, in the absence of some form 
of independent oversight, such waivers are unlikely to meet the criteria of equitability 
and predictability. They presume a very high standard of self-monitored behaviour on 
the part of companies in terms of the provision of information and independent legal 
representation to vulnerable individuals before they sign their right to further redress 
away. However, rather than redressing power imbalances these waivers appear to 
exacerbate them by rendering the victim’s right to redress in the form of a civil judicial 
action something which a more powerful party can negotiate away. The fact that only 
those women in Porgera who received some form of independent advice from NGO’s 
UHIXVHG�WR�VLJQ�ZDLYHUV�VXJJHVWV�WKDW�WKHLU�XVH�LQ�VXFK�FRQWH[WV�LV�IXQGDPHQWDOO\�ÀDZHG��

*LYHQ� WKLV� UHDOLW\� LW� LV�GLI¿FXOW� WR�VHH�KRZ�VXFK�ZDLYHUV�FDQ�EH� MXVWL¿HG�RQ�KXPDQ�
rights grounds. It is clear that while they may not be explicitly prohibited under human 
rights standards, there is also no clear basis for arguing that they are sanctioned by those 
same standards. The general presumption underpinning human rights operational-level 
grievance mechanisms should always be towards maximizing the avenues available for 
victims to realize their right to redress. They should not be seen as primarily means 
WR� HQVXUH� ¿QDOLW\� DQG� ¿QDQFLDO� FHUWDLQW\� IRU� FRUSRUDWLRQV�� ,Q� WKLV� UHJDUG� D� VLPSOH�
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solution would be to ensure that any awards which claimants have received through 
settlements with companies are given due consideration in any subsequent civil claims 
which a claimant may take.158 As pointed out by MWC and Rights and Accountability in 
Development, the compensation awarded by the courts could simply be adjusted to allow 
for any compensation already paid by the company.��� This is something which could 
be stipulated in the settlement agreement. Courts can generally be expected to consider 
such factors in determining compensation awards. Corporations therefore have little to 
fear from civil claims where compensation arising from operational-level mechanisms is 
adequate and culturally appropriate. If, as Barrick states, the “value of remedy packages 
is in the upper range of civil damage awards provided in comparable cases in Papua 
New Guinea” then it should have no concerns with regard to any subsequent civil claims 
against it which afford consideration to the remedy packages in their awards. On the 
other hand, the right to redress has not been realized where compensation does not meet 
this threshold. In such contexts, waivers which prevent victims from making civil claims 
simply serve to deny their rights to redress and justice. 

7. Recommendations

This section does not attempt to provide an exhaustive list of recommendations in relation 
to operational-level grievance mechanisms as they relate to indigenous peoples. Instead, 
it seeks to identify some of the key principles which should guide these mechanisms in 
order to facilitate rights based engagements with indigenous peoples and ensure access 
to remedy. 

7.1. Development of operational-level grievance mechanisms

Operational grievance mechanisms should be developed within a framework of corporate 
respect for indigenous peoples’ rights. This requires:

1) the conduct of indigenous rights due diligence, participatory impact assessments, 
consultations to obtain FPIC and broad based participation of indigenous peoples 
and their representative organizations in the mechanism design,

2) exploring the role of customary law and the use of traditional dispute mechanisms 
and reaching mutually acceptable contractual agreements providing for culturally 
appropriate rights based grievance handing procedures and structures as well as 
EHQH¿W�VKDULQJ��LPSDFW�PLWLJDWLRQ��PRQLWRULQJ��DQG�VDQFWLRQLQJ�DUUDQJHPHQWV��

7.2. Features of operational-level grievance mechanisms

Operational grievance mechanisms should:

1) provide clear procedures and be based on contractually binding obligations to 
ensure redress for violations of indigenous peoples’ rights,

2) complement the existing landscape of judicial and non-judicial mechanisms 
and include rapid escalation channels to them or to other mutually acceptable 
arbitration mechanisms,
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3) ensure that consideration of, and respect for, indigenous customary law is a 
fundamental component of their procedures and outcomes,

4) provide channels through which communities can raise grievances in relation to 
the conduct of consultation and consent seeking processes and decision-making 
rights,

5) cater to the cultural distinctiveness of indigenous peoples and lead to outcomes that 
are satisfactory to them and compatible with their traditional dispute resolution 
procedures,

��� KDYH�D�FOHDU�VFRSH�DQG�HQVXUH�WKDW�LQGHSHQGHQW�DGYLFH�LV�DYDLODEOH�WR�LQGLJHQRXV�
peoples when selecting the appropriate mechanism through which to address their 
grievances,

7) avoid the use of legal waivers prohibiting civil claims where settlements are 
reached, and instead ensure settlements are given due consideration in any 
subsequent proceedings,

8) ensure that contractors are subject to grievance mechanisms and held to account 
for violations of human rights,

��� EH�PDQDJHG�E\�SHRSOH�ZKRP�WKH�LQGLJHQRXV�FRPPXQLW\�WUXVW���WKLV�PD\�UHTXLUH�
that they be jointly managed, or managed by independent third parties,

10) be gender sensitive and considerate of the rights and interests of women, youth 
and the elderly,

11) address grievances regardless of the means through which they are raised to the 
company.

7.3. Company internal considerations

Effective operational-level grievance mechanisms require:

1) cross-functional engagement (from the contract negotiation stage onwards) and 
companywide understanding of indigenous rights,

2) alignment of staff and management incentives with effective grievance resolution,

3) accountability of staff across all functions involved in the grievance resolution 
process,

4) clear communication channels and cooperation between those responsible for 
community engagement and those responsible for addressing grievances,

5) adequate resourcing of grievance mechanisms, including resources for translation, 
with dedicated staff who have effective communication channels to senior 
management,

��� UREXVW� LQIRUPDWLRQ� PDQDJHPHQW� V\VWHPV� IRU� WUDFNLQJ� JULHYDQFHV�� HVFDODWLQJ�
issues, identifying trends and facilitating organizational learning,
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7) facilitation of independent (rights-holder trusted) third party monitoring and 
oversight,

8) clear escalation channels involving mutually acceptable third parties, (potentially 
for adjudication purposes) with transparent funding arrangements that guarantee 
impartiality.

7.4. Compensation and redress
Redress under operational-level grievance mechanisms should:

1) be in the form of restitution for the non-consensual taking, damage, or use of 
indigenous peoples lands, territories and resources and where this is not possible, 
provide just, fair and equitable compensation. This should be in the form of 
equivalent lands, territories and resources or, where freely agreed to by the 
impacted peoples, monetary compensation or other culturally appropriate redress,

2) extend to cover intangible harms such as impacts of a cultural or spiritual nature 
or damage to a community’s social fabric.

7.5. Oversight of operational-level grievance mechanisms

Companies need to be able to know and show that operational-level grievance mechanisms 
meet the eight criteria outlined in Guiding Principle 31. To this end it is necessary that:

1) companies accept community decisions as to who should conduct monitoring 
activities,

2) companies facilitate civil society participation, under the guidance and direction 
of indigenous peoples, in the monitoring of grievance systems and associated 
remedies,

3) companies facilitate and, where appropriate, participate in multipartite monitoring 
teams, which may include representatives of the community, their alliances or 
federations, NGOs, government bodies and other independent bodies acceptable 
to the communities,

��� ¿QDQFLDO� LQVWLWXWLRQV� HQVXUH� WKDW� HIIHFWLYH� DQG� LQGHSHQGHQW� RYHUVLJKW� DQG�
grievance mechanisms are in place to monitor and remedy indigenous rights 
violations arising from their investments including projects funded through 
¿QDQFLDO�LQWHUPHGLDULHV�

7.6. Overarching considerations

%H\RQG� WKH� FRQWH[W� RI� VSHFL¿F� SURMHFWV�� JRRG� IDLWK� GLDORJXH� LV� QHFHVVDU\� EHWZHHQ�
NH\� H[WUDFWLYH� VHFWRU� DFWRUV�� LQWHUQDWLRQDO� ¿QDQFLDO� LQVWLWXWLRQV� DQG� UHSUHVHQWDWLYHV� RI�
indigenous peoples in relation to grievance mechanisms and access to remedy. Such 
dialogue could be orientated around two core issues: the fundamental principles which 
should underpin the development, implementation and monitoring of operational-level 
grievance mechanisms as they pertain to indigenous peoples’ rights; and the pre-requisites 
for their effective implementation. 
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Some of the important principles to be addressed in this dialogue include: a) the role 
of indigenous peoples’ customary institutions and customary law in dispute resolution 
mechanisms, b) the potential for operational-level grievance mechanisms based on 
contractually binding FPIC agreements as well as good practice in this area, c) the 
participatory role which the international community, civil society and academia can 
play, under the guidance of indigenous peoples, in the development, oversight and 
scaling up of operational-level grievance mechanisms, d) the funding structures and 
associated checks and balances which need to be established to ensure that company 
¿QDQFHG�JULHYDQFH�PHFKDQLVPV�RSHUDWH�LQ�D�WUXO\�LQGHSHQGHQW�PDQQHU��DQG�H��FRUSRUDWH�
compliance with the decisions and recommendations of judicial and non-judicial bodies 
in relation to ensuring adequate and culturally appropriate compensation.

In terms of prerequisites necessary for operational-level grievance mechanisms to 
function effectively, dialogue is required with regard to how indigenous peoples can be 
empowered to engage with corporate actors. This implies that they be equipped with 
a full knowledge of their rights under international human rights law and associated 
mechanisms to ensure their realization, and afforded the necessary time, as well as 
¿QDQFLDO�DQG�WHFKQLFDO�DVVLVWDQFH��WR�VWUHQJWKHQ�WKHLU�JRYHUQDQFH�VWUXFWXUHV�SULRU�WR�WKH�
HQWU\�RI�UHVRXUFH�H[WUDFWLRQ�FRPSDQLHV�LQWR�WKHLU�WHUULWRULHV��,W�DOVR�SUHVXPHV�D�VLJQL¿FDQW�
investment in corporate capacity building within extractive sector companies and 
LQVWLWXWLRQV�¿QDQFLQJ� WKHP�LQ�UHODWLRQ� WR� LQGLJHQRXV�SHRSOHV¶� ULJKWV�� LQWHUHVWV�� UHDOLWLHV�
and perspectives. Indigenous peoples, being the key holders of this knowledge, must 
play a core role in such capacity building which should span all corporate geographies, 
functions and levels. 

Finally, a fundamental pre-requisite for effective operational-level grievance 
mechanism is that the extractive sector actors acknowledge the legacy of their activities 
and initiate reconciliation processes, in cooperation with indigenous peoples, with the 
aim of providing culturally appropriate compensation and redress and the building of 
new rights-based relationships.

1 �3ULQFLSOH����
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&KDSWHU�����7KH�'LI¿FXOW�&KDOOHQJH�RI�5HGUHVVLQJ�DQG�0LWLJDWLQJ�
Impacts in La Guajira Colombia: The Wayuu People and their 

Relationship with the Cerrejón Mine

Mikel Berraondo López and Fuerza de Mujeres Wayuu i

 “We believe that the full respect of human rights and 
democracy are the best context to develop our operation, 
and that our commitment to human rights results from our 
Ethical principles more than from our legal obligations; 
we understand that implementing these principles adds 
value and competitiveness to the company.”1

Cerrejón Human Rights Policy

1. Background to the research

This case study seeks to analyse the impacts on Wayuu indigenous peoples of 30 years of 
mining activities in and around the Cerrejón mine. Above all, however, we aim to explore 
the possibilities which are afforded by the new international framework on business and 
human rights to reduce those impacts and provide remedies to the communities which 
have suffered most from them. 

By making use of this new international framework, with which Cerrejón has actively 
engaged, we seek to propose new relationship models and translate positive discourses 
into concrete actions, bearing in mind that the mine will be present in the region for 
another 30 years. In the international arena, Cerrejón is vocal in its support for, and 
promotion of, the UN Guiding Principles on Business and Human Rights, and defends 
the need to pursue its activities within a context of respect for and guarantee of human 
ULJKWV��7KLV�SRVLWLRQ�VKRXOG�EH�UHÀHFWHG��DV�VRRQ�DV�SRVVLEOH��LQ�WKH�FRPSDQ\¶V�RSHUDWLRQDO�
protocols, so that it moves beyond its impressive discourse towards impressive actions. 
The situation in La Guajira demands such actions because it is clearly unsustainable 
when viewed from the perspective of the existing human rights impacts.

i  The original chapter was written in Spanish and will be available at www.almaciga.org. It was translated by Cathal 
Doyle, the editor, who apologizes for any inaccuracies which may have been introduced as a result.
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This chapter was possible thanks to the work of the Wayuu indigenous women’s 
organization, Fuerza de Mujeres Wayuu, which has interviewed community leaders and  
obtained information as part of its work assisting impacted communities and monitoring 
the impacts that they have suffered.

2. Introduction

Colombia affords strong constitutional protection to indigenous and Afro-descendent 
SHRSOHV¶�ULJKWV��ZLWK�RYHU�����RI�WKH�FRXQWU\¶V�ODQG�PDVV�OHJDOO\�UHFRJQL]HG��RU�LQ�WKH�
process of being recognized, as the property of indigenous peoples. In addition, the 
country’s Constitutional Court is among the most progressive in the world in protecting 
LQGLJHQRXV�SHRSOHV¶�ULJKWV��LQFOXGLQJ�WKURXJK�WKH�DI¿UPDWLRQ�RI�D�UHTXLUHPHQW�IRU�IUHH�
prior and informed consent (FPIC) in the context of mining and other development 
SURMHFWV�LQ�WKHLU�WHUULWRULHV��,W�KDV�DOVR�FODUL¿HG�WKDW�,/2�&RQYHQWLRQ�����IRUPV�SDUW�RI�
the country’s constitutional block and has elaborated extensively on the need for urgent 
measures by the State to ensure that indigenous peoples’ way of life and their very 
existence is not threatened by development activities in or near their territories.

7KLV�ODQG�ULJKWV�UHFRJQLWLRQ�DQG�ULJKWV�DI¿UPLQJ�MXULVSUXGHQFH�KDV�KRZHYHU�HPHUJHG�
in a context in which the State is aggressively, and without due respect for indigenous 
peoples rights, promoting investments in mining on the basis that the sector has the 
potential to be a major driver for the country’s economic growth. It is expected that the 
FRXQWU\¶V�WUDQVLWLRQ�WR�D�SRVW�FRQÀLFW�6WDWH�ZLOO�OHDG�WR�D�UHGXFWLRQ�LQ�WKH�ULVNV�DVVRFLDWHG�
with investments in the extractive sector. However, much of the mineral resource which 
is being targeted for exploitation resides in the territories of the country’s indigenous 
and Afro-descendant peoples, and the government’s plans to accelerate investment in 
the sector have been developed without adequate consideration for the enormous risks it 
implies for these peoples. 

$V� LV� UHÀHFWHG� LQ� WKH� &RQVWLWXWLRQDO� &RXUW¶V� MXULVSUXGHQFH��PDQ\� RI� WKH� FRXQWU\¶V�
indigenous peoples are in a position of extreme vulnerability, with their physical and 
FXOWXUDO� VXUYLYDO� WKUHDWHQHG� DV� D� UHVXOW� RI� WKH� QH[XV� EHWZHHQ� DUPHG� FRQÀLFW� �IURP�
which the country has yet to fully emerge), organized crime, corruption around large 
scale infrastructure projects, and the scale and speed of imposed extractive industry 
developments in indigenous peoples’ territories. To compound this vulnerability, 
decisions of the Constitutional Court remain unimplemented and many communities are 
relatively powerless to assert their rights vis-à-vis extractive industry companies, even 
where they have obtained recognition of legal title to their lands or been subject to some 
form of judicial protection. 

Corporate discourse, including that of Cerrejon, has improved in relation to respect 
for indigenous peoples’ rights and some corporate mechanisms have been established 
with the objective of addressing community grievances. However, the scale and nature 
of the legacy issues which underpin many of the existing extractive industry operations, 
the rate at which the government is seeking to implement new extractive projects in their 
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territories, and the associated absence of trust among indigenous peoples of the sector, 
mean that a far greater effort is necessary on the part of corporate and State actors before 
access to remedy and justice in the context of extractive activities can become a reality 
for Colombia’s indigenous peoples. 

According to the Wayuu communities in Guajira, Cerrejon has yet to understand 
and acknowledge the extent of its existing rights violations. This acknowledgement is 
something which the Wayuu regard as essential for meaningful steps to be taken towards 
the necessary rights-based dialogue, action and remedies. Until that happens, the Wayuu 
communities’ will be denied access to remedy and the company’s presentation of an 
operational-level grievance mechanism which is consistent with the criteria of the Guiding 
Principles will continue to remain in stark contrast with lack of access to effective remedy 
experienced by those whose rights have been violated.

Wayuu Protest. Photo Fuerza de Mujeres Wayuu www.notiwayuu.blogspot.com

3. Findings of the Study

3.1. Description of the affected indigenous peoples: the Wayuu people

The Wayuu are located on the peninsula of La Guajira in the north of Colombia and the 
north east of Venezuela, in the state of Zulia on the Caribbean Sea. They occupy an area 
RI�����������KHFWDUHV��FRYHULQJ� WKH�resguardos (reserves) of Upper y Middle Guajira, 
eight more resguardos in the south and Middle Guajira and the Carraipía reserve, in 
the municipalities of Barrancas, Distracción, Fonseca, Maicao, Uribía, Manaure and 
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Riohacha, as well as in the Venezuelan state of Zulia. In the Colombian zone they number 
144,003 people, comprised of 18,211 families grouped into 24 clans - their traditional 
form of social organization. Together with the Wayuu of Venezuela their total population 
is about 300,000 people.2� 7KH� :D\XX� UHSUHVHQW� ������ RI� WKH� FRXQWU\¶V� LQGLJHQRXV�
SRSXODWLRQ� �'13�,QFRUD��������������RI� WKH�SRSXODWLRQ�RI�/D�*XDMLUD�DQG����RI� WKH�
population of the State of Zulia. As a result, they are the largest indigenous peoples, 
not only on the peninsula of La Guajira, but in the country.3�,Q�/D�*XDMLUD�����RI�WKH�
SRSXODWLRQ�VSHDNV�:D\~XQDLNL��WKHLU�WUDGLWLRQDO�ODQJXDJH��DQG�����VSHDN�6SDQLVK������
of the population have not received any type of formal education.

The region inhabited by the Wayuu is characterised by its hot, dry and inhospitable 
climate, and is traversed by the Ranchería (Colombia) and Limón (Venezuela) Rivers. 
Its seasons are clearly marked with a wet season, referred to as Juyapu, lasting from 
September to December, followed by a dry season, Jemial, which runs from December 
to April. This is followed by a second rainy season, Iwa, and a long dry season, which 
runs from May to September. Its demographic distribution is intrinsically related with 
the seasonal changes. During the dry season many of the Wayuu seek employment in 
Venezuela, or in other cities and villages, and in the wet season many return to their 
ranches. The Wayuu are not distributed across their traditional territory in a uniform 
manner. For example, the population density surrounding Nazareth (in the district of 
Uribia) is greater than in other parts of the peninsula. Other areas with high population 
densities in La Guajira are found around Uribia, in the mountains of Jala’ala and the 
savannahs of Wopu’müin, and in the municipalities of Maicao and Manaure. The Wayuu 
settlements correspond to their matriarchal structures and are characterised by settlements 
in rancherías (extended ranches) or Piichipala. The rancherías are composed of several 
one story ranches inhabited by extended families, which are part of a single branch. The 
ranchería consequently consists of family homes based on the maternal line which form 
a residential group with: a collective corral, agricultural plots, a cemetery, potentially 
D�PLOO� WR�SXPS�ZDWHU�RU�D�SRQG��DQ�DUWL¿FLDO�ZHOO���DQG�casimbas (dams in riverbeds) 
to store water, a close network of cooperation, and the right to access a source of local 
ZDWHU��/LNHZLVH�� WHUULWRULDOLW\� LV�GH¿QHG�E\�SUR[LPLW\� WR� D�SDUWLFXODU�QDWXUDO� UHVRXUFH��
such as a swamp, a salt lake or a deposit of talc or gypsum.4

Given the climatic conditions of the region, the lands which the Wayuu inhabit are 
not fertile, which gives rise to subsistence challenges in their territory. The Wayuu 
frequently move to different parties of their own territory, above all in summer time, 
when it is necessary to migrate as a result of prolonged droughts in search of water 
in other territories. The Wayuu are primarily pastoral peoples. However, in some areas 
they cultivate crops during the rainy periods, and in some other zones they exploit sea 
VDOW��VRPH�DUH�DOVR�¿VKHUPHQ��DQG�LQ�WKH�ODVW����\HDUV�D�JURZLQJ�QXPEHU�RI�:D\XX�KDYH�
become involved in informal or illegal trade on the Colombian-Venezuelan border.5

From the cultural perspective, the Wayuu people remain deeply rooted in their traditions 
and way of life. They have a particular juridical system, called Suküaipa Wayúu, which 
enables the peaceful resolution of disputes based on the power of the word, and the 
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counsel and signals of the dead, which ultimately represent the land. Before going to war 
the Wayuu always seek reconciliation through the pütchi, that is to say, the word. Often 
it is preferable for the Wayuu to pay with goats, necklaces or money before going to 
war. As a result of their social organization which is based on clans, the Wayuu have not 
only had wars with other peoples but also have frequently fought between clans. In this 
context inter-clan wars are a product of the Wayuu tribal social organization. The Wayuu 
are a warrior people.� 

Among the principal social problems which the Wayuu people currently face is the 
presence of paramilitary groups which have managed to exercise almost absolute control 
over economic activities – both legal and illegal – in the region, relegating the Wayuu 
to the least productive activities. Moreover the presence of these groups has, in some 
instances, due to the paramilitary activities provoked massive forced displacement of 
Wayuu communities from strategic areas. In other cases, Wayuu communities have been 
FRQ¿QHG� DQG� ER[HG� LQWR� DUHDV� ZLWK� SDUDPLOLWDU\� JURXSV� SUHYHQWLQJ� WKHLU� IUHHGRP� RI�
movement. Many paramilitary groups have established operations on both sides of the 
border in Wayuu territory. The liberty and impunity with which these paramilitary groups 
are free to move in Wayuu territory, means that in practice there is no tenure security over 
the territories which the communities occupy. In addition, many Wayuu leaders receive 
threats and are taken hostage by paramilitary actors and many of the families on the 
Colombian side of the border have had to take refuge on the Venezuelan side to escape 
paramilitary violence. 

Another important problem of the Wayuu people is the presence of mining (Cerrejón), 
gas (Venezuelan pipeline) oil (explorations on the Caribbean coast), energy (Jepirrachi 
wind farms), and ethno-tourism (infrastructure construction in the Cabo de La Vela) 
megaprojects. These megaprojects impact on the Wayuu culture and territory in a 
permanent manner and have profound consequences for them. They have resulted in major 
environmental impacts in an already vulnerable territory, and have greatly contributed 
WR�GHVHUWL¿FDWLRQ� LQ� WKH� UHJLRQ�� UHVRXUFH� VFDUFLW\� DQG� WKH�GHSOHWLRQ�RI�GULQNLQJ�ZDWHU��
Moreover, these megaprojects have given rise to the colonization of the Wayuu territory 
E\�SHRSOH�IURP�RWKHU�UHJLRQV��JHQHUDWLQJ�FRQÀLFWV�ZKLFK�SUHYLRXVO\�GLG�QRW�H[LVW�

The cumulative effect of these encroachments has been a weakening of the Wayuu 
culture and their traditional organization. Of particular concern is the weakening of their 
justice system as a result of interference by legally and illegally armed actors present in 
the region. Equally serious is the weakening of the traditional authorities and the Wayuu 
autonomy, given that none of the actors present in their territory afford them the respect 
which they deserve.

The communities allege that there has been accelerated socio-economic insecurity and 
LPSRYHULVKPHQW��7KLV�LV�UHÀHFWHG�LQ�WKH�H[WHQW�WR�ZKLFK�EDVLF�QHHGV�KDYH�QRW�EHHQ�PHW��
There is a noticeable trend among the younger generations toward migration to the urban 
centres of Colombia and Venezuela. As a consequence, the communities are currently 
primarily composed of older people who are looked after by young boys and girls - the 
children of fathers and mothers who have migrated. Even though the traditions and the 



80 Mikel Berraondo and Fuerza de Mujeres Wayuu

core symbols of the Wayuu people are evident in the communities, it is important to note 
that there are families which are suffering from problems which arise from the loss of 
identity, from being uprooted and from cultural decay.

3.2. Cerrejón in La Guajira

The Cerrejón mine is located in the northwest region of the Colombian Atlantic coast, in 
the jurisdiction of the municipalities of Albania, Hatonuevo, Maicao and Barrancas, in 
the department of La Guajira. It is one of the biggest open pit coal mining operations in 
WKH�ZRUOG��RFFXS\LQJ�DQ�DUHD�RI�����NP��LQ�ZKLFK�WKHUH�DUH�¿YH�FRQWUDFW�]RQHV��WKH�1RUWK�
Zone, Patilla, Oreganal, the South Zone (with the Colombian State) and the Central Zone 
�ZLWK�WKH�FRPPXQLW\�RI�&HUUHMyQ���7KH�SURMHFW�JHQHUDWHV�RYHU�����RI�WKH�FRDO�SURGXFHG�
in Colombia and is exported to various countries, including Denmark, Ireland, Finland, 
United States, Spain, Israel, Puerto Rico and Brazil.

7KH�KLVWRU\�RI�WKH�DUULYDO�RI�PLQLQJ�LQ�/D�*XDMLUD�GDWHV�EDFN�WR�WKH�����¶V�ZKHQ�WKH�
&RORPELDQ�*RYHUQPHQW�LQLWLDWHG�WKH�¿UVW�WHQGHUV�LQ�ZKDW�LV�QRZ�NQRZQ�DV�&HUUHMyQ¶V�
1RUWK�=RQH��,Q�������D�WKUHH�SKDVH�FRQWUDFW�ZDV�VLJQHG�IRU����\HDUV�EHWZHHQ�&DUERQHV�
GH� &RORPELD� 6$� �&DUERFRO�� DQG� ,QWHUFRO� �� RQH� IRU� H[SORUDWLRQ� ������������� DQRWKHU�
IRU� FRQVWUXFWLRQ� ������������ DQG� D� WKLUG� IRU� SURGXFWLRQ� ������������� ,Q� ������ D�
QHZ�DJUHHPHQW�ZDV�VLJQHG� WR�H[WHQG� WKH�¿QDO�VWDJH�IRU�D� IXUWKHU����\HDUV�XQWLO�������
Since signing the contract, the associated studies have been performed and necessary 
infrastructure for mining developed. This includes more than 150 kilometres of railway 
line which traverses the Wayuu territory, and the construction of Puerto Bolivar, the 
largest coal exporting port in Latin America. From that point onwards, Cerrejón has 
not stopped exploiting coal and by 2010 had grown to become one of the 10 largest 
companies in Colombia.8

Cerrejón has emerged as one of the engines of the Colombian economy and its 
SUHVHQFH�DQG�LQÀXHQFH�KDYH�LQFUHDVHG�DV�WKH�FRDO�PDUNHW�FRQVROLGDWHG��,W�FXUUHQWO\�KDV�
an overwhelming presence in La Guajira and exercises enormous power in the region. 
7KH�PLQH¶V� DQQXDO� SURGXFWLRQ� LV� ���PLOOLRQ� WRQQHV� RI� FRDO��ZKLFK� DFFRXQWV� IRU� ����
RI� &RORPELD¶V� FRDO� H[SRUWV� RU� ���� RI� LWV� WUDGLWLRQDO� H[SRUWV�� &HUUHMyQ¶V� SURGXFWLRQ�
FRPSULVHV�����RI�/D�*XDMLUD¶V�*'3��DQG�WKH�UHJLRQDO�DQG�QDWLRQDO�LQVWLWXWLRQV�UHFHLYH�
billions of pesos annually in taxes and royalties associated with its activities. The process 
of extraction of coal is determined by the nature of the soil. The coal is interwoven 
with layers of topsoil that is perforated, lifted, removed and conserved for subsequent 
rehabilitation. The mining process is extremely capital intensive, involving highly 
technologically advanced heavy machinery. Cerrejón has 200 dump trucks that can be 
DV�WDOO�DV�D�¿YH�VWRU\�EXLOGLQJ��ZLWK�WLUHV�ZKLFK�PHDVXUH�WZR�PHWHUV�LQ�GLDPHWHU��HDFK�
RQH�FRVWLQJ������PLOOLRQ�DQG�KDYLQJ�WR�EH�UHSODFHG�HYHU\�HLJKW�PRQWKV��,Q�RUGHU�WR�DYRLG�
WKH�UDLVLQJ�RI�GXVW�GXULQJ�WUDQVSRUWDWLRQ�RI� WKH�FRDO��D�ÀHHW�RI� WDQNHUV�ZDWHU� WKH�URDGV�
with 17,000 cubic meters of water per day. The coal is then transported by rail to Puerto 
Bolívar, with a daily average of seven trains, each having 130 wagons.� 
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Cerrejón Mine. Photo Richard Solly

3.3. The impact of 30 years of Cerrejón mining activities on the Wayuu 
people 

Since the arrival of the Cerrejón company the directly affected communities, and indeed 
the entire region, has suffered from innumerable impacts as a result of the mining 
activities. It would be impossible to summarize all the damage that has been caused 
over the last thirty years of mining. Nevertheless, we would like to offer a sense of 
the principal impacts on the rights of affected communities. In doing so, we are only 
touching the tip of the iceberg in an effort to increase awareness of the very serious and 
tragic situation of the Wayuu people today. This, it is hoped, will contribute towards the 
initiation of a process aimed at developing public policies and action plans to mitigate 
these effects and to compensate those who are suffering permanently as a result. These 
affects can be summarized as follows:

3.3.1. Health

The communities suffer from serious illnesses due to the prolonged inhalation of coal 
dust to which they are subjected on a daily basis. These include pneumoconiosis, 
emphysema, chronic bronchitis, cancer and skin rashes. The health disorders are a very 
VHULRXV�SUREOHP��+RZHYHU��WKHUH�DUH�QR�VSHFL¿F�WUHDWPHQWV�DYDLODEOH�IRU�WKHVH�GLVHDVHV��
nor have any special health protocols been established. In addition to the problems of 
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the coal dust pollution, there is also the serious issue of noise pollution. Communities 
near the mine permanently suffer from the noise and tremors which are associated with 
exploitation as well as the operation of the company’s machines.

������� &RQGLWLRQV�IRU�D�GLJQL¿HG�OLIH

The communities which have been resettled have in general experienced deteriorated 
conditions of life. They have moved from areas in which they were able to subsist in 
an autonomous manner, to live in regions that are hotter have less resources and where 
they have been rendered dependant on others even for access to drinking water, which is 
normally provided by the company.

3.3.3. Culture

Indigenous peoples and Afro-descendant communities have always had a vision of the 
world which is distinct from that of the rest of society and have lived in harmony with 
their surrounding areas. The evictions and resettlements have caused a breakdown of the 
social fabric of neighbouring communities, some of which have been disappeared as a 
result of mining activities. The commencement of mining activities created expectations 
ZLWKLQ�WKH�FRPPXQLWLHV��5DWKHU�WKDQ�EHLQJ�EDVHG�RQ�JHQXLQH�FROOHFWLYH�EHQH¿WV�� WKHVH�
expectations were based on deception, the purpose of which was to foster emotional and 
social imbalance among community members. For the Wayuu communities, cemeteries 
are a matter of huge importance. Burial is a central event for the communities, and 
maintenance of cemeteries is critical because each person who dies must go through a 
process of several burials which can last several decades. Several cemeteries have been 
destroyed by the company without any remediation. Another serious problem is the lack 
of respect for traditional authorities, as the company chooses alternative leaders rather 
than respecting these authorities.

The cultural impact of the resettlement process is perfectly captured by the case of 
community Tamaquito II. The leaders decided to accept resettlement when they could 
no longer survive in their original lands due to contamination as well as the harassment 
and threats they faced. They realized that their community lands were no longer free, 
peaceful, healthy places with clean air and clean water. Instead they had been converted 
into precisely the opposite, places where plants no longer grew or produced fruit, 
where streams were contaminated and where people experienced harassment and were 
constantly under pressure. Despite the fact that they were able to conduct the resettlement 
processes in accordance with their traditions and say farewell to the spirits in their 
RULJLQDO� FRPPXQLW\�� WKH� QHZ� UHVHWWOHPHQW� UHPDLQV� XQIDPLOLDU� WR� WKHP�� DQG� WKH\� ¿QG�
no peace there. Elders no longer have dreams, the community members do not enjoy 
improvements in the new area and leaders are concerned about the cultural impacts that 
the community is suffering.10 

The right to education, which is closely related to cultural rights, is also particularly 
impacted for those communities that have been evicted from their lands without being 
resettled. The members of these communities have been denied their right to a culturally 
appropriate education in their mother tongue. The State has failed to guarantee the 
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cultural and educational rights of indigenous and Afro-descendant communities affected 
by mining.

3.3.4. Environmental damage

Mining has had a huge effect on the environment throughout the project’s zone of 
LQÀXHQFH��5HIRUHVWDWLRQ��WR�ZKLFK�WKH�PXOWLQDWLRQDO�FRQVWDQWO\�UHIHUV�LQ�LWV�VSHHFKHV�LQ�
local, national and international arena, has involved the planting of trees which have a 
short life-span and are not native to the region. One of the major environmental problems 
is the disappearance of aquifers and the pollution of those which remain. This leads to 
an extremely worrying situation in which there is a lack of potable water for human 
consumption. Rivers have been diverted to serve mining activities, and this seriously 
affects the survival prospects of the communities. It is important to highlight the project, 
which the company has had for several years now, to divert the Rancheria River which 
is the main river in the region. While that project is currently paralyzed it has not been 
cancelled.

3.3.5. Extreme poverty and survival

Despite the large presence of extractive projects in the region, national statistics indicate 
that La Guajira is one of the poorest regions of the country, with the indigenous Wayuu 
SRSXODWLRQ�EHLQJ�WKH�ZRUVW�RII��$FFRUGLQJ�WR�WKH�RI¿FLDO�¿JXUHV�RI�WKH�1DWLRQDO�'HSDUWPHQW�
RI�6WDWLVWLFV��'$1(���VRPH�����RI�WKH�SRSXODWLRQ�OLYH�LQ�SRYHUW\��ZLWK�����LQ�FRQGLWLRQV�
RI�H[WUHPH�SRYHUW\��,Q�������WKH�GHSDUWPHQW�KDG�DSSUR[LPDWHO\���������LQKDELWDQWV��WKH�
LQGLJHQRXV�:D\XX�FRPPXQLW\�FRPSULVH�������RI�WKH�SRSXODWLRQ��'LVWUHVVLQJO\������RI�
the Wayuu are illiterate.11

Due to the environmental pollution caused by mining activity, which affects the 
potential to grow crops and to access potable water, the Wayuu communities frequently 
live in conditions of extreme poverty. No one can feel indifferent when confronted with 
WKH�UDZ�GDWD��ZLWK�¿JXUHV�SXEOLVKHG�E\�WKH�(8�DW�WKH�HQG�RI������GHQRXQFLQJ�WKH�GHDWK�
of more than 2,000 children over the course of the last six years as a result of malnutrition 
and a lack of potable water.12 The State’s presence is minimal when viewed in light of the 
magnitude of the situation, leading to the systematic violation of the most basic right - the 
right to life and decent living conditions.

3.3.6. Physical integrity 

La Guajira is a region with serious security problems. While not all of these problems are 
due to the mine’s presence, the fact remains that its presence exacerbates the insecurity, 
especially of those indigenous and Afro-descendant leaders who oppose mining activities 
and denounce the company’s actions. Many of these leaders have faced systematic 
threats, assaults, harassment and coercion when they have taken positions contrary to 
the interests of the company. Furthermore, there have been several cases of abuse of 
authority and arrests of those leaders in order to pressurize them to abandon positions 
which are contrary to the company’s interests.
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3.3.7. Consultation and participation

No consultation has ever taken place in relation to those actions of the company that 
affect the communities, neither prior to nor subsequent the entry into force of ILO 
&RQYHQWLRQ������ HYHQ� WKRXJK�PDQ\� UHORFDWLRQV�RFFXUUHG� DIWHU� WKH� HQWU\� LQWR� IRUFH�RI�
the Convention. Projects with major impacts, such as the Rancheria River diversion, 
have received government permits without any prior consultation taking place. Dialogue 
processes driven by the company lack any guarantees and usually do not meet international 
standards. On 3 September 2011 the Federation of Communities Affected and Displaced 
by Mining in La Guajira issued a statement declaring the following:

The communities that are currently in the process of dialogue with the exploiting 
FRPSDQ\�� DV� LQ� WKH� FDVH� &DVLWDV�� DOHUW� XV� WR� WKH� FRQÀLFW� RI� LQWHUHVW� EHWZHHQ� WKH�
purported defenders or advisors of the communities, professional assistants of the 
municipal administration, and delegates of the Municipality  whose fees are paid 
with money from the operator, and as a result it is considered that there is no real 
autonomy or independence in the work they are doing, even though they have been 
hired by the Municipality.

The lack of consultation and consent for an activity with such serious impacts on 
indigenous communities demands immediate attention. This is particularly so in light of 
the fact that the case meets all of the prerequisites for triggering the consent requirement 
under international standards, such as eviction and relocation and projects which generate 
major impacts on communities that threaten their physical and cultural survival. For over 
30 years the State has failed to guarantee and protect the rights of the Wayuu and Afro-
descendant communities. During this time the Cerrejón mine has been free to act as it 
ZLVKHV��EHQH¿WLQJ�IURP�D�VLWXDWLRQ�RI�V\VWHPDWLF�YLRODWLRQV�RI�WKH�KXPDQ�ULJKWV�RI�WKH�
communities.

3.3.8. Self-governance and territorial rights

The loss of traditional territory as a result of the presence of extractive companies in the 
territory of the Wayuu is an issue which merits particular attention. Most of the land is 
KHOG�E\�IRUHLJQ�PXOWLQDWLRQDOV��&HUUHMyQ�RFFXSLHV��������KHFWDUHV�RI�LQGLJHQRXV�DQFHVWUDO�
land. The Brazilian company MPX, now CCX, which holds a concession covering 
�������KHFWDUHV�RI�ODQG��LV�WKH�KHDG�RI�D�ODUJH�JURXS�RI�FRPSDQLHV�ZKLFK�KDYH�D�SUHVHQFH�
DQG�FRQFHVVLRQV�LQ�/D�*XDMLUD�� LQFOXGLQJ�DPRQJ�RWKHUV��3DFL¿F�5XELDOHV��'UXPPRQG��
Chevron, Repsol, Municipal Public Enterprises of Medellín EPM and PDVSA. It is 
important to note that in all of the related processes to issue concessions over Wayuu 
territory, the affected communities have never once participated in negotiations, have 
never been consulted and have never granted their consent.

Cerrejón’s current mining expansion, referred to as p50 and p500, and its intention 
together with CCX to divert the Rancheria River and affect the Manantial de Cañaverales, 
a Protective Forest Reserve, illustrate the extremes which the alijunas (non Wayuu, non-
indigenous) have reached, having already displaced, exiled and in bad faith stripped the 
Wayuu nation and Afro-descendant communities of their natural resources and culture.  
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,Q�SHUSHWXDWLQJ�WKHVH�DEXVHV��WKH\�KDYH�EHHQ�DFFRPSDQLHG�E\�WKH�JRYHUQPHQW�RI¿FLDOV�RI�
WKH�2I¿FH�RI�(WKQLF�$IIDLUV�RI�WKH�0LQLVWU\�RI�,QWHULRU�UHVSRQVLEOH�IRU�SULRU�FRQVXOWDWLRQV��
DQG� WKH�0LQLVWU\� RI� (QYLURQPHQW� DQG�0LQLVWU\� RI�0LQHV� DQG� (QHUJ\��7KHVH� RI¿FLDOV�
adopted measures all of which were favourable to the companies proceeding with their 
operations. They never acted as guarantors of the rights of the affected indigenous 
SHRSOHV��DV�PDQGDWHG�XQGHU�WKH�&RQVWLWXWLRQ��,/2�&RQYHQWLRQ������DQG�WKH�MXGJHPHQWV�
RI�WKH�+RQRXUDEOH�&RQVWLWXWLRQDO�&RXUW��LQFOXGLQJ�LWV�GHFLVLRQ������RI������DQG�LWV�ZULWV�
�$XWRV������DQG�����RI��������7KH�UHDOLW\�LV�WKDW�WKH�:D\XX�SHRSOH��RQ�WKH�RQH�KDQG��
UHPDLQ� LPPHUVHG� LQ� D� FRQWH[W� RI� DUPHG� FRQÀLFW�� UHVXOWLQJ� LQ� WKUHDWV�� DVVDVVLQDWLRQV��
DFFXVDWLRQV��UHFUXLWPHQWV��GLVSODFHPHQW�DQG��RQ�WKH�RWKHU��¿QG�WKHPVHOYHV�LQ�D�PLQLQJ�
induced terror, in which the institutional structures of the State and the government are 
at the mercy of the interests of large multinationals. These realities, in conjunction with 
other factors, continue to pose a threat to the Wayuu’s existence.13

This territorial dispossession which the Wayuu have experienced has been in breach 
of the minimum standards of international law which recognizes the territorial rights 
of indigenous peoples. There has been no consultation processes seeking consent, no 
restitution or appropriate compensation in the form of territories or otherwise, there have 
been evictions and forced resettlements of indigenous communities. In short, there has 
been an unprecedented occupation and usurpation of the territories of the Wayuu with the 
support of the Colombian government, which maintains absolute impunity.

The leaders of many communities agree that it is important to highlight the arrogance, 
exclusion, discrimination, partiality and use of force which the company exhibits, often 
with the direct support of the national security forces which obey the company’s orders. 
One of the common tactics used to pressure the communities into selling their land is 
to acquire the land or productive farms which surround them. Once obtained, private 
security forces are installed to prohibit entry to those lands which they say are privately 
owned, thereby depriving community members of the ability to grow crops, raise animals 
and hunt wild animals. Added to this is the pressure of daily blasting, the arbitrary closing 
RI�URDGV��WKH�SHUSHWXDO�KHDY\�PDFKLQHU\�WUDI¿F�DQG�WKH�VXVSHQVLRQ�RI�EDVLF�VHUYLFHV�VXFK�
as water distribution, in addition to the permanent pressure on community authorities and 
leaders who suffer constant harassment, defamation, threats and even illegal detention. 
With this strategy they succeed in destabilizing communities, forcing them to abandon 
their territories when they can take no more.

In addition to the systematic violation of land rights there are also violations of the 
Wayuu’s rights to autonomy and self-government. Ever since the non-consensual entry 
of the company into Wayuu territory, and its subsequent and on-going encroachment, 
the Wayuu authorities and their traditional forms of government have been seriously 
impacted. These authorities are discredited if they act contrary to the interests of the 
company, attempts are made to impose new leaders, and leaders of social organizations 
are co-opted. Ultimately, measures are taken against traditional forms of organization in 
order to ensure the absence of any criticism of the company.
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To conclude this section we quote from the 2013 report of the Auditor General of the 
Colombian Republic in relation to the reality of mining in the area:

The process of community displacement, changing land use, adverse environmental 
LPSDFWV�UHÀHFWHG�LQ�WKH�ORVV�RI�VRLO��ZDWHU��ELRGLYHUVLW\��ODQGVFDSH��DLU��WKH�JHQHUDWLRQ�
of waste, translates into a risk to the food security of local populations, especially in 
areas such as the centre of the Cesar and La Guajira, where mining projects cover 
thousands of hectares and there is clearly a lack of land for farming.

The granting of mining rights, the declaration of mining areas of ethnic communities 
and of strategic mining areas are made without prior consultation with ethnic 
communities, despite the fact that they are administrative measures that may 
DIIHFW� WKHP��7KLV� LV� D� IDLOXUH� WR� UHVSHFW�&RQYHQWLRQ�����ZKLFK� IRUPV�SDUW�RI� WKH�
constitutional block, and also the Colombian legislation on prior consultation and 
other fundamental rights such as the rights to life, integrity, free, prior and informed 
consent, participation, self-determination and property.

There are no mechanisms to ensure the effective participation of local communities 
in the context of granting of mining permits and environmental licenses. These 
communities are not informed about applications for mining concessions over their 
SURSHUW\�DQG�KDYH�QR�UHDO�UROH�LQ�WKH�LGHQWL¿FDWLRQ�RI�WKH�HQYLURQPHQWDO��VRFLDO�DQG�
economic impacts and the necessary management measures to prevent, mitigate, 
rectify, and compensate for, those impacts”14

While it is true that these impacts are felt throughout the region of La Guajira, it is 
important to emphasize that their impact has been greatest in those communities directly 
affected by the mining activity and which, in most cases, have been subject to resettlement 
processes.

Wayuu Woman at the Rancheria River. Photo Fuerza de Mujeres Wayuu 
www.notiwayuu.blogspot.com
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TABLE SUMMARISING THE IMPACTS OF THE MINING ACTIVITIES ON THE 
WAYUU AND AFRO-DESCENDANT COMMUNITIES OF LA GUAJIRA

Wayuu Communities.15

Community Summary of impacts

NUEVO 

ESPINAL

,Q������WKH�FRPPXQLW\�RI�1XHYR�(VSLQDO�ZDV�UHVHWWOHG�IURP�WKHLU�DQFHVWUDO�
WHUULWRU\�DQG�VXIIHUHG�VLJQL¿FDQW�FXOWXUDO� LPSDFWV� IURP�ZKLFK� WKH\�KDYH�
\HW�WR�UHFRYHU��,Q�WKHLU�QHZ�VHWWOHPHQW�LW�LV�GLI¿FXOW�IRU�WKHP�WR�PDLQWDLQ�
their traditional ways of life. In addition they have problems in relation 
to registration of legal title over their lands, with the relevant authorities 
failing to recognize the territory as an indigenous resguardo (reserve) 
more than 20 years after the resettlement.  

4 DE 
NOVIEMBRE

7KH�FRPPXQLW\�RI���GH�1RYLHPEUH�ZDV�FUHDWHG�LQ������WR�VHWWOH�IDPLOLHV�
coming from diverse displaced communities in Espinal and Caracolí. Some 
of their authorities have denounced the bad faith and the deceit which the 
company used to relocate them in the new settlement.

HORQUETA

The community of Horqueta was displaced from their ancestral territories 
in the absence of any agreement or prior negotiation. They were provided 
minimal “compensation” for the cost of their homes and no compensation 
was provided for their territories. On the contrary their territories were 
VZDSSHG�IRU�VPDOO�SORWV�RI�ODQG�DW�LQÀDWHG�SULFHV��

PALMARITO

The community of Palmarito was forcibly resettled in 2007 following an 
intervention of “Esmad”, the special security forces. The resettlement was 
violent in nature and caused serious physical and psychological harm to 
the community, destroying their dreams and the life plans in their ancestral 
territories.

TAMAQUITO 
II

This Wayuu indigenous community of Tamaquito II had to make use of 
national and international pressure in order for the company to recognize 
the impacts it had caused and its obligation to resettle them. For many 
years the company attempted to avoid its responsibility claiming that the 
State should address the harms which the community had suffered. The 
FRPPXQLW\�ZDV�¿QDOO\� UHVHWWOHG� DW� WKH� HQG�RI������DIWHU� D� FRPSOLFDWHG�
negotiation, and not without threats to the community leaders.

CAMPO 
ALEGRE

The members of the community of Campo Alegre live as resettled peoples 
in this territory because they have not yet been able to obtain the status 
of resguardos. Due to their location close to the mine they are one of the 
communities which has suffered the most from the impacts of the mining 
activities. They experience constant environmental and noise pollution. 
The frequent explosions cover the community in clouds of dust and their 
crops have to be washed on a daily basis to prevent them from being 
destroyed. 
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Afro-descendant communities.

Community Summary of impacts

MANANTIAL

0DQDQWLDO�ZDV�RQH�RI�WKH�¿UVW�FRPPXQLWLHV�WR�EH�DIIHFWHG�E\�WKH�PLQH�LQ�
������7KH\�ZHUH�GLVSODFHG�IURP�WKHLU�DQFHVWUDO�ODQGV�WKURXJK�GHFHLW�DQG�
received miserable compensation (for each house they were given 120,000 
Colombian pesos). They resettled in Roche, where they continue to suffer 
the impacts of the mine. Profound impacts on their cultural rights, such as 
the loss of a cemetery as a result of work conducted by the company, are 
among those for which they have not received reparations.

ROCHE

Roche is an example of bad faith on the part of the company and the deceit 
which it has practiced. Since the mine was established they have managed 
to obtain the lands of many of the community members through deceit 
and bad faith. Those who resisted were displaced through the use of force 
in 2001 by Carbocol (a State owned company) and Intercol (Cerrejón). 
The companies always referred to a resettlement, but this only became 
D� UHDOLW\� IRU���� IDPLOLHV��ZKLOH� WKH� UHPDLQLQJ�����KDG� WR�¿QG�ZKDWHYHU�
accommodation they could in the nearby urban areas. From a cultural 
and territorial perspective the effects have been extremely serious, as 
the communities have lost their lands and ways of life. They have never 
received any form of compensation for the harms suffered.

TABACO

The arrival of the mine signalled the complete disappearance of the Tabaco 
community. First the company bought some plots from members of the 
community and managed to have the army conduct the surveillance of 
those lands without permitting anyone to enter them. Second, it effectively 
turned the people who remained in the territory into hostages, preventing 
them from moving within it, detaining them if they were discovered 
KXQWLQJ�RU�¿VKLQJ��DQG�FRQVWDQWO\�KDUDVVLQJ�WKHP��7KLUG��WKURXJK�WKH�XVH�
RI�PLOLWDU\�DQG�SROLFH�IRUFH�LW�HYLFWHG�WKHP�RQ���$XJXVW�������'XULQJ�WKH�
displacement female community members were obliged by the Colombian 
Institution of Family Well-being (Instituto Colombiano de Bienestar 
Familiar) to sign compensation agreements under threats that custody over 
their children would be removed from them for not owing a home. Since the 
displacement the families have been dispersed to Barranquilla, Hatonuevo, 
Barrancas, Albania, Fonseca, Urumita, and to neighbouring Venezuela, far 
away from their ancestral territory where they left their dreams. They have 
QHYHU�UHFHLYHG�DQ\�IRUP�RI�FRPSHQVDWLRQ�RU�LQGHPQL¿FDWLRQ��

LAS CASITAS

The families of Las Casitas were deceived into abandoning their lands 
under the promise of being resettled far away from the mine. To date only 
��� IDPLOLHV� KDYH� REWDLQHG� WKLV�� 7KH� UHPDLQGHU� DUH� VWLOO� ZDLWLQJ� IRU� WKH�
company to keep its word. In the meantime they live where they can and 
have lost their ways of life and their cultural practices.
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CHANCLETA:

8QWLO� WKH�DUULYDO�RI� WKH�PLQH�&KDQFOHWD�ZDV�D�VHOI�VXI¿FLHQW�FRPPXQLW\�
which lived from the land. Since the mine arrival they have barely 
managed to survive, having lost their autonomy and continuously suffering 
from health aliments (such as respiratory illnesses and headaches) and 
environmental harms (contamination of rivers and aquifers and the 
absence of drinking water) as well as serious impacts on their cultural and 
territorial rights. The State has never addressed their situation.

OREGANAL

The community of Oreganal was displaced and resettled over 10 years ago. 
6LQFH�WKDW�WLPH�WKH\�KDYH�EHHQ�ZDLWLQJ�IRU�WKH�FRPSDQ\�WR�IXO¿O�LWV�SURPLVHV�
to support them with productive projects, employment opportunities and 
the legalization of the lands which they occupy. In the meantime, on a 
daily basis they suffer the contamination and negligence of the company.

PATILLA

The community of Patilla lost its autonomy when the company arrived. 
The pollution prevents them from raising animals or cultivating crops. In 
addition they live as hostages under the permanent threat of being detained 
if they try to move freely in their territory. Instead of conducting a genuine 
remediation process the company has accustomed the community to being 
dependent on small grants as a form of compensation. This assistance 
barely allows them to survive under conditions of extreme poverty.

3.4. The challenge of remediation and respect for rights - the era of protect, 
respect and remedy

,Q�UHFHQW�\HDUV�VLJQL¿FDQW�FKDQJHV�KDYH�WDNHQ�SODFH�LQ�WKH�SULYDWH�VHFWRU¶V�UHODWLRQVKLS�
with human rights. The adoption of the UN Guiding Principles on Business and Human 
Rights and the creation of the UN Working Group on Business and Human Rights 
signalled important changes within the international community. All of this has arisen 
IURP� WKH�EHOLHI� WKDW�FRPSDQLHV� VKRXOG�XQGHUWDNH�¿UP�FRPPLWPHQWV� WR� UHVSHFW�KXPDQ�
rights and to prevent any adverse impacts which their activities may cause.

Cerrejón is one of the companies which is developing these new commitments in the 
international arena. In fact, its human rights policy is based on respect for and compliance 
with the UN Guiding Principles, the Universal Declaration on Human Rights and the 
core conventions of the International Labour Organization.��

If we compare the reality outlined above with the claims of the company on its website 
we can reach the following conclusions.
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Wayuu protesting on the train tracks. Photo: Fuerza de Mujeres Wayuu                                          
www.notiwayuu.blogspot.com

3.4.1. Parallel realities - the problem of human rights

There are clearly two parallel realities in La Guajira. On the one hand, the reality 
which the company presents through its website, reports and press releases, in which 
mining has brought wealth to La Guajira. There are no serious problems because it deals 
with everything, there are no violations of human rights, and all resettlement were in 
DFFRUGDQFH�ZLWK�DJUHHPHQWV�HQWHUHG�LQWR�ZLWK�FRPPXQLWLHV�ZKR�DUH�VDWLV¿HG�ZLWK�WKH�
changes. On the other hand, we are faced with the reality presented by local organizations 
and affected communities. It speaks of a region mired in extreme poverty, with serious 
environmental problems arising from mining, and a context of systematic violation of 
the community rights and huge dissatisfaction among the leaders of those communities 
which have been resettled.

The situation in La Guajira is clearly unsustainable when considered in light of the 
testimonies that have been gathered and the reality outlined in State reports. As noted 
earlier, La Guajira is one of the poorest regions in Colombia. There is a serious problem 
around the lack of access to drinking water and food, which has resulted in the deaths of 
over 2,000 children in the past six years,17 and the environmental impacts arising from 
mining activities continue to worsen.

There is a major disconnect between the actions of the company and international 
standards when it comes to the rights of the Wayuu people. The infamous “implementation 
JDS´��ZKLFK�ZDV�UHIHUUHG�WR�E\�WKH�¿UVW�6SHFLDO�5DSSRUWHXU�RQ�WKH�ULJKWV�RI�LQGLJHQRXV�
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peoples,18 is glaringly evident in La Guajira. Unfortunately, the fundamental rights of 
indigenous peoples, which are recognized by Colombia, are not respected. In this regard, 
it is very striking that the company does not include any reference in its human rights 
policy to international standards on the rights of indigenous peoples, especially ILO 
&RQYHQWLRQ�����RU�WKH�UN Declaration on the Rights of Indigenous Peoples (UNDRIP). 
This is particularly noteworthy given that its operations are entirely located in indigenous 
territory, that of the Wayuu people. It is said that actions speak louder than words, and 
WKLV�VLOHQFH�LV�FHUWDLQO\�VLJQL¿FDQW�

The UN Guiding Principles are abundantly explicit in this regard:
Principle 11. Business enterprises should respect human rights. This means that they 
should avoid infringing on the human rights of others and should address adverse 
human rights impacts with which they are involved.

Principle 13. The responsibility to respect human rights requires that business 
enterprises: (a) Avoid causing or contributing to adverse human rights impacts 
through their own activities, and address such impacts when they occur; (b) Seek 
to prevent or mitigate adverse human rights impacts that are directly linked to their 
operations, products or services by their business relationships, even if they have 
not contributed to those impacts..

The undeniable reality in La Guajira is that Cerrejón mining has contributed to 
violations of the human rights of indigenous peoples and Afro-descendant communities. 
The company has not avoided contributing to, or causing, negative impacts on the rights 
of these communities as a result of its activities, nor has it been particularly worried 
about preventing or mitigating them. Of particular concern are the negative impacts on 
these communities’ land rights, environmental rights, cultural rights and their rights to 
consultation and participation, as described above.

3.4.2. Due diligence and remediation
The conduct of due diligence constitutes one of the fundamental pillars of the UN Guiding 
Principles. A component of due diligence, as it is laid out in the Guiding Principles, is 
the obligation of companies to remedy any negative impacts on human rights of local 
communities that are caused by their activities. The Guiding Principles are very clear 
with regard to this in Principles 17, 22 and 23, which describe the conditions which must 
be meet, and the obligations and steps which companies should take in order to comply 
with the requirement.

Principle 17. In order to identify, prevent, mitigate and account for how they address 
their adverse human rights impacts, business enterprises should carryout human 
rights due diligence. The process should include assessing actual and potential 
KXPDQ�ULJKWV�LPSDFWV��LQWHJUDWLQJ�DQG�DFWLQJ�XSRQ�WKH�¿QGLQJV��WUDFNLQJ�UHVSRQVHV��
and communicating how impacts are addressed. Human rights due diligence:(a) 
Should cover adverse human rights impacts that the business enterprise may 
cause or contribute to through its own activities, or which may be directly linked 
to its operations, products or services by its business relationships;(b) Will vary 
in complexity with the size of the business enterprise, the risk of severe human 
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rights impacts, and the nature and context of its operations;(c) Should be ongoing, 
recognizing that the human rights risks may change over time as the business 
enterprise’s operations and operating context evolve.

Principle 22. Where business enterprises identify that they have caused or contributed 
to adverse impacts, they should provide for or cooperate in their remediation through 
legitimate processes.

Principle 23. In all contexts, business enterprises should:(a) Comply with all 
applicable laws and respect internationally recognized human rights, wherever 
they operate;(b) Seek ways to honour the principles of internationally recognized 
KXPDQ�ULJKWV�ZKHQ�IDFHG�ZLWK�FRQÀLFWLQJ�UHTXLUHPHQWV��F��7UHDW�WKH�ULVN�RI�FDXVLQJ�
or contributing to gross human rights abuses as a legal compliance issue wherever 
they operate.

7KH�ODFN�RI�DGKHUHQFH�ZLWK�WKHVH�SULQFLSOHV�LQ�/D�*XDMLUD�LV�WKH�EDVLV�IRU�DI¿UPLQJ�
that there has been no due diligence in the context of Cerrejón’s actions. Similarly no 
remedial measures have been taken to address the impacts which Cerrejón’s activities 
have caused. Not even the resettlement cases can be considered as examples of adequate 
UHPHGLDWLRQ�� DV� WKH� DIIHFWHG� FRPPXQLWLHV� DUH� QRW� YHU\� VDWLV¿HG� ZLWK� WKH� UHVXOWV�� ,Q�
numerous cases, the communities were forced or coerced into accepting resettlement 
and their living conditions in many of the resettlement areas are far worse than they 
were prior to resettlement. It is also important to clarify that remediation goes beyond 
resettlement, and in particular resettlement which results in poorer living conditions than 
a people previously had, giving rise to dependency as a result of having to live in areas 
with no access to potable water.

“Respect my territory”. Photo Fuerza de Mujeres Wayuu,                                                                
www.notiwayuu.blogspot.com
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The case of the new cemetery of Barrancas is an example of the absence of remedial 
policies and the failure of the company to live up to its commitments. In 2004, 
representatives of communities of the now disappeared settlements of El Descanso, 
Zarahita and Palmarito, entered into agreements with the operator of Cerrejón. Under 
these agreements displaced communities gave up the lands in which their cemeteries 
were located while the company undertook to provide them with a new cemetery in the 
town of Barrancas. The cemetery was built, but instead of turning it over to the displaced 
communities the company donated it to the Diocese of Riohacha. Seven years later, the 
company has yet to comply with the agreements as the cemetery has not been handed 
RYHU�WR�WKH�FRPPXQLWLHV�DQG�WKH�ZRUN�LV�XQ¿QLVKHG��'HVSLWH�WKH�DWWHPSWV�RI�FRPPXQLWLHV�
to resolve the issue, all they have received are insults, slurs and threats from the staff of 
the company in charge of resettlement.

The company must assume responsibility for the negative impacts that communities 
have experienced since its installation in their territories and must comply with its 
commitment to the UN Guiding Principles. Consequently, it should explain how it will 
IXO¿O�LWV�GXH�GLOLJHQFH�UHVSRQVLELOLWLHV�DQG��DERYH�DOO��KRZ�LW�LQWHQGV�WR�FRPSO\�ZLWK�WKH�
remediation obligations it has assumed under these international commitments.

3.4.3. New actions for new times

Bodies such as the UN Working Group on Business and Human Rights insist that we 
have entered a new phase marked by the commitment of business to respect human 
rights. This constitutes a new era in which companies want to reduce the human rights 
implementation gap and take on environmental and social commitments together with 
WKHLU�H[LVWLQJ�¿QDQFLDO�RQHV�

Cerrejón is actively participating in international fora promoting this new era and 
claims to be committed to human rights. It is time to move from words to deeds and to 
demonstrate these commitments with concrete actions which help to mitigate the negative 
impacts which it has generated and to improve relations with the directly and indirectly 
affected local communities.

There are a number of actions that should be urgently implemented in order to meet 
the challenge of complying with international standards and the UN Guiding Principles:

a) The company should publicly acknowledge the negative impacts that have 
occurred during the three decades that it has been operating in La Guajira. Also, 
within the framework of the Guiding Principles, it should commit to reaching 
agreements with affected communities in order to compensate them for these 
negative impacts and establish measures to mitigate potential future impacts.

b) It should establish and implement a protocol for dialogue, consultation and 
participation with all of affected communities for the decision-making in relation 
to, and implementation of, all activities affecting them. This protocol should be 
FRQVLVWHQW� ZLWK� LQWHUQDWLRQDO� VWDQGDUGV� HVWDEOLVKHG� XQGHU� ,/2� &RQYHQWLRQ� �����
the UNDRIP, the jurisprudence of the Inter-American human rights system and 
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the recommendations of the UN human rights bodies addressing the rights of 
indigenous peoples. This protocol would be agreed in advance with indigenous 
DQG� DIUR�GHVFHQGDQW� FRPPXQLWLHV¶� DXWKRULWLHV� DQG� HVWDEOLVK� VSHFL¿F� SURFHGXUHV�
addressing each situation. The protocol should involve the State and should be 
developed in conjunction with indigenous organizations in accordance with the 
principles of full and effective participation and free prior and informed consent.

c) The company should develop an urgent action plan in order to comply with 
the due diligence requirement established under the UN Guiding Principles. At a 
minimum this action plan should include the following:

i. A review and update of its human rights policy including the incorporation 
of internationally recognized standards on the rights of indigenous peoples.

ii. Review and update the human rights impact assessments which were 
conducted in 2010. It is recommended that this new assessment be adapted 
to the Guiding Principles and implemented, or contracted together with, 
the affected indigenous communities. This new assessment should be made 
public through all available means as soon as it has been completed.

d) The company should develop a remedial plan for the negative impacts it caused 
during the decades in which it has been operating in La Guajira. This remedial plan 
should address among other issues: individual and/or collective compensation, social 
LQYHVWPHQW�SURJUDPV�DV�GH¿QHG�E\�LQGLJHQRXV�DXWKRULWLHV��IXOO�LPSOHPHQWDWLRQ�RI�
resettlement commitments and the establishment of decent living conditions in 
resettled communities.

e) Similarly, the company should establish an impact mitigation plan. This 
mitigation plan should be developed in conjunction with affected communities 
and their authorities. It should establish a permanent monitoring system with the 
participation of indigenous authorities.

1 Cerrejón, Human Rights Policy http://www.cerrejon.com/site/Portals/1/Documents/pdf/policies/Cerrejon_Human_
Rights_Policy.pdf.
2 http://notiwayuu.blogspot.com.es/.
3 Dane (2007) “La población étnica y el Censo General 2005”; Colombia: una nación multicultural. Su diversidad 
étnica”.
4 Observatorio del Programa Presidencial de derechos humanos y DIH, Diagnostico de la situación del pueblo 
indígena Wayuu, http://www.derechoshumanos.gov.co/Observatorio/Documents/2010/DiagnosticoIndigenas/
'LDJQRVWLFRB:$<��&���$8�SGI�
5 http://notiwayuu.blogspot.com.es/.
� http://notiwayuu.blogspot.com.es/.
7 http://pueblowayuu.blogspot.com.ar/.
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8 http://www.cerrejon.com/site/nuestra-empresa/historia.aspx.
� Benson, Allison, La Guajira y el Cerrejón: Una historia de contrastes, Revista económica Supuestos, February 
2011. http://revistasupuestos.uniandes.edu.co/?p=1517.
10 http://www.elespectador.com/noticias/medio-ambiente/el-pueblo-wayuu-el-carbon-desterro-articulo-477081, last 
accessed 18 October 2014.
11 Romero Epiayu, Jazmín Organización Fuerza de Mujeres Wayuu-CODEPAZ. Foro de Derechos Humanos. 1 
February 2013. Riohacha, La Guajira – Colombia.
12 See http://www.unicef.com.co/publicacion/una-mirada-a-la-realidad-de-los-ninos-y-las-ninas-wayuu-y-wiwa- en-
la-guajira-hacia-una-nueva-oportunidad/.
13 Romero Epiayu, Jazmín Organización Fuerza de Mujeres Wayuu-CODEPAZ. Foro de Derechos Humanos. 1 
February 2013. Riohacha, La Guajira – Colombia.
14 Garay Salamanca, Luis Jorge. Fundamentos para Superar el Modelo Extractivista Varias Regiones del Territorio 
Nacional. Contraloría general de la Republica. May 2013. P. 52- 53.
15 Information obtained by the Fuerza de Mujeres Wayuu as a result of their research and monitoring of the impacts 
of mining in the region.
�� Cerrejón Human Rights Policy, supra.
17 See http://www.unicef.com.co/publicacion/una-mirada-a-la-realidad-de-los-ninos-y-las-ninas-wayuu-y-wiwa- en-
la-guajira-hacia-una-nueva-oportunidad/.
18 Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous 
SHRSOHV��0U��5RGROIR�6WDYHQKDJHQ��������81�'RF�(�&1�����������
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Chapter 4 - Oil Exploitation in the Peruvian Amazon, Violations of 
Human Rights and Access to Remedy: The Case of the Amazonian 
Indigenous Peoples of the Pastaza, Tigre, Corrientes and Marañón 

Rivers

Delphine Raynal i

1. Background to the research

1.1. Focus of the research

7KLV�FKDSWHU�DGGUHVVHV�WKH�GLI¿FXOWLHV�IDFHG�E\�DIIHFWHG�FRPPXQLWLHV�LQ�VHHNLQJ�DFFHVV�
to remedy for violations of indigenous peoples’ human rights caused by oil exploitation 
activities carried out in oil blocks 1AB and 8 in the Peruvian Amazon. These blocks 
have been in operation for over 40 years and are currently operated by the transnational 
company Pluspetrol. In particular it focuses on the human rights impacts of the serious 
pollution of the Pastaza, Tigre, Corrientes and Marañón River watersheds, in the Loreto 
department. The situation is so serious that in 2013 an environmental state of emergency 
was declared in the area and in April 2014 a health emergency was declared.

The chapter aims to provide an overview of the situation in these oil blocks, describe 
the human rights violations that have occurred, and explain the extent to which the 
FRUUHVSRQGLQJ� REOLJDWLRQ� WR� SURYLGH� UHGUHVV� KDV� EHHQ� IXO¿OOHG�� 7KH� REMHFWLYH� LV� WR�
contribute to the process of implementing the UN Framework and Guiding Principles 
addressing human rights and transnational corporations and other business enterprises 
and the associated request of the UN Human Rights Council (HRC) to the UN Working 
Group on Business and Human rights to include an agenda item at the annual UN Forum 
on Business and Human Rights on theme of “the issue of access to remedy, judicial and 
non-judicial, for victims of business-related human rights abuses, in order to achieve 
more effective access to judicial remedies.”1

i The original was written in Spanish and will be available at www.equidad.pe and www.almaciga.org. It was trans-
lated by Cathal Doyle who apologizes for any inaccuracies which may have been introduced as a result. The original 
WH[W�LV�VLJQL¿FDQWO\�ORQJHU�DQG�LQFOXGHV�JUHDWHU�GHWDLO�RQ�WKH�QDWLRQDO�FRQWH[W��WKH�VLWXDWLRQ�LQ�WKH�IRXU�ZDWHUVKHGV��DV�
well as the legal framework and jurisprudence related to each of the rights affected by Pluspetrol’s operations.
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1.2. Authors, research team and participants

7KH� UHVHDUFK� ZDV� VXSSRUWHG� E\� $OPiFLJD�� D� 6SDQLVK� QRQ�SUR¿W� QRQ�JRYHUQPHQWDO�
RUJDQL]DWLRQ��1*2���HVWDEOLVKHG�LQ������WR�VXSSRUW�LQGLJHQRXV�SHRSOHV¶�RZQ�SROLWLFDO��
cultural, social and economic processes and the recognition, exercise and effective 
enforcement of their rights.2 Almáciga has a long history of supporting indigenous peoples 
in a range of countries in their development processes and in asserting their rights.

The chapter was written by a team from Peru EQUIDAD’s Programme on Public 
Policies and the Rights of Indigenous Peoples. The team consisted of Delphine Raynal, who 
acted as the lead researcher, with the support of Pedro García Hierro, Yaizha Campanario 
%DTXp�DQG�-DYLHU�0XMLFD�3HWLW��(48,'$'�LV�D�3HUXYLDQ�QRQ�SUR¿W�1*2�WKDW�VHHNV�WR�
promote the creation of a social and institutional environment which facilitates the full 
and effective realization of all human rights by advocating for public policies which 
are premised on a human rights approach.3   EQUIDAD staff have extensive experience 
working with indigenous peoples in the Peruvian Amazon and as a result have witnessed 
violations of human rights which can arise in contexts of exploration and exploitation of 
natural resources. The chapter was written in Spanish and forms part of a longer report 
available on the Peru EQUIDAD website.

7KH�UHVHDUFK�KDV�EHQH¿WHG�IURP�WKH�YDOXDEOH�FRQWULEXWLRQV�RI�WKH�3ODWIRUP�RI�8QLWHG�
Indigenous Peoples of the Amazon in Defence of their Territories (Pueblos Indígenas 
Amazónicos Unidos en Defensa de sus Territorios - PUINAMUDT). We especially thank 
Wendy Pineda Ortiz, former technical coordinator of PUINAMUDT and environmental 
adviser, for the information provided. We also thank Juan Carlos Ruiz Molleda, lawyer 
for the NGO Legal Defence Institute (Instituto de Defensa Legal - IDL) which supports 
the affected communities.

1.3. Research and data collection methodology

The study was drafted based on interviews with Wendy Pineda and exchanges with Juan 
Carlos Ruiz Molleda. Additional sources included research produced by PUINAMUDT 
and published on their internet portal; information available on the internet site of 
3OXVSHWURO�� DQG� LQIRUPDWLRQ� IURP� WKH� RI¿FLDO� LQWHUQHW� VLWHV� RI� HQWLWLHV� LQFOXGLQJ�� WKH�
Ministry of Environment (MINAM); Ministry of Energy and Mines (MINEM); Congress 
of the Republic; Perupetro,4  �2PEXGVPDQ�2I¿FH��'HIHQVRUtD�GHO�3XHEOR���DQG�UHOHYDQW�
international organizations such as the UN, International Labour Organization (ILO) 
and the Inter-American Commission and Court of Human Rights (IACHR and IACtHR 
respectively).

1.4. Case overview

Oil exploration in blocks 1AB and 8, which are located in the watersheds of the Pastaza, 
Tigre, Corrientes and Marañón Rivers (direct and indirect tributaries of the Amazon 
River) in the Department of Loreto has been on-going for more than 40 years. Currently 
both blocks are operated by the transnational company Pluspetrol, which is of Argentinian 
origin and is headquartered in the Netherlands.
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The pollution generated has extremely worryingly effects on the over 100 indigenous 
communities living in the area. The contamination results in the violation of their right 
to a healthy and sustainable environment, which in turn has an impact on their rights to 
water, food, health, life and physical and mental integrity, and their right to adequate 
housing. Furthermore, the entry of companies into their territories was a violation of their 
territorial rights and their right to participation, citizen’s rights the protection of which is 
strengthened in the case of indigenous peoples. As a result, their right to freely determine 
their development priorities and their right to prior consultation, which are protected 
XQGHU�,/2�&RQYHQWLRQ������ZHUH�DOVR�YLRODWHG��9LRODWLRQV�RI�WKH�DIRUHPHQWLRQHG�ULJKWV�
are also associated with violations of their cultural rights, as the damage to their territory, 
with which they maintain a special spiritual relationship based on its sacred and religious 
VLJQL¿FDQFH��DIIHFWV�WKHLU�ULJKWV�WR�PDLQWDLQ�WKHLU�WUDGLWLRQDO�SUDFWLFHV�DQG�FXVWRPV��)LQDOO\��
these rights violations have been accompanied by violations of the communities’ rights to 
freedom of expression and peaceful demonstration. There have also been irregularities in 
terms of compliance with labour laws and associated violations of labour rights.

Both the Peruvian State and Pluspetrol are responsible for these rights violations, 
whether by their actions or omissions. The affected indigenous peoples have protested on 
QXPHURXV�RFFDVLRQV�DQG�VLQFH�WKH�����V�VHYHUDO�UHSRUWV�KDYH�GRFXPHQWHG�DQG�SXEOLFDOO\�
denounced the pollution. However, until recently, the responses of the State and the 
company have been very poor. Despite the availability of a range of remedies to victims 
of fundamental rights violations, access to these remedies has been extremely limited 
LQ�3HUX��7KLV�LV�SDUWO\�GXH�WR�GLI¿FXOWLHV�LQ�DFFHVVLQJ�WKH�UHTXLUHG�LQIRUPDWLRQ��WRJHWKHU�
with the existence of barriers to effective and adequate access to these mechanisms, 
and the limited will of the accountability mechanisms to address claims that are made. 
&RQVHTXHQWO\��ZKLOH�VHYHUDO�FULPLQDO�DFWLRQV�ZHUH�¿OHG��WR�GDWH�FRPPXQLWLHV�KDYH�EHHQ�
unable to obtain redress in any of the cases they have initiated. There are no records of any 
processes under constitutional, civil, commercial or administrative law. Environmental 
instruments are underdeveloped and are not complied with, and the State’s ability to 
monitor and sanction is limited. Even where it does exercise this power, in most cases 
the company does not comply with the observations and the sanctions imposed by the 
competent environmental authorities. Instead systematically adopts a legalistic approach 
in order to challenge them. 

$V�D�UHVXOW�RI�WKH�FRQVWDQW�PRELOL]DWLRQV�RI�ORFDO�FRPPXQLWLHV��LQ�������IRU�WKH�¿UVW�
time ever, the Peruvian environmental authorities conducted an environmental analysis 
DQG� WKH�JUDYLW\�RI� WKH� VLWXDWLRQ�ZDV� UHÀHFWHG� LQ� WKH�GHFODUDWLRQ�RI� HQYLURQPHQWDO� DQG�
health emergencies. Although these declarations of emergency, and the current ongoing 
dialogue process, are steps towards a potential remedy of the violations caused, the 
GHFODUDWLRQV�KDYH�D�QXPEHU�RI�ÀDZV�DQG�FRPSOLDQFH�ZLWK�WKHP�LV�LQVXI¿FLHQW�DQG�LV�RQO\�
driven by the constant mobilization of affected communities. Furthermore, the reluctance 
of Pluspetrol to participate in the dialogue process constitutes an obstacle to its progress 
and to the possibility of reaching agreements in relation to remedies.
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To date there has been minimal action with regard to remedies for the violations of 
these rights, and all of those actions have been time-bound and of a short-term nature, 
such as for example the distribution of water. There have been very few sanctions against 
WKH�FRPSDQ\�DQG�LWV�PDQDJHPHQW�DQG��H[FHSW�IRU�VRPH�OLPLWHG�¿QDQFLDO�FRPSHQVDWLRQ�WR�
certain communities, the actions taken by the State and the company to address the serious 
VLWXDWLRQ�DUH�VSRUDGLF�DQG�SHMRUDWLYHO\�GLVSURSRUWLRQDWH�WR�GDPDJH�LQÀLFWHG��7KH\�FDQQRW�
be regarded as remedial measures and do not include preventive measures or guarantees 
of non-repetition. The uncertainty over consultations in relation to the renewal of the 
OLFHQVH�IRU�EORFN��$%��QRZ�UHIHUUHG�WR�DV�EORFN������LV�RI�SDUWLFXODU�FRQFHUQ�

In some cases what we see is the re-victimization of communities as a result of a 
permissive or even complacent attitude of the State towards the company. Reforms have 
been proposed or introduced to existing legislation and public policies protecting local 
SRSXODWLRQV�ZKLFK�VWUHQJWKHQ�WKH�LPSXQLW\�RI�FRPSDQLHV��DQG�LQ�JHQHUDO�EHQH¿W�H[WUDFWLYH�
industries to the detriment of the people. In the Pluspetrol case, it is the responsibility of 
the Peruvian State, Pluspetrol and the countries where it is headquartered and registered 
- Argentina and the Netherlands - to ensure that the victims have access to justice and 
to remedial mechanisms and to redress, and to guarantee that there is no repetition of 
violations of their rights. This chapter concludes with series of recommendations in this 
regard.

2. General context

6LQFH� WKH� ����V�� WKH� 3HUXYLDQ� 6WDWH� KDV� SURPRWHG� D� GHYHORSPHQW� PRGHO� EDVHG� RQ�
“economic freedom, private investment and free competition”,5   and in particular on the 
H[SORLWDWLRQ�RI�QDWXUDO� UHVRXUFHV��0LQLQJ�DQG�K\GURFDUERQV�FRQWULEXWH�VLJQL¿FDQWO\� WR�
WKH�3HUXYLDQ�HFRQRP\��,Q�WKH�¿UVW�KDOI�RI�������WKH�H[WUDFWLYH�VHFWRU�JHQHUDWHG�����RI�
WRWDO�3HUXYLDQ�H[SRUWV�DQG�UHSUHVHQWHG����RI�LWV�*'3�6   The country is a major producer 
of oil and gas

%\�HDUO\������� DW� OHDVW��������RI�3HUX¶V�QDWLRQDO� WHUULWRU\� ���������KHFWDUHV��ZDV�
covered by mining, gas and oil exploration and exploitation concessions.7   As of 31 
January 2014, Perupetro reported 50 oil and gas contracts in the exploration phase 
(representing an area of 27,053,112 hectares) and 24 contracts in the exploitation phase 
�UHSUHVHQWLQJ�DQ�DUHD�RI�����������KHFWDUHV�8   - a total of 30,378,028 hectares, which 
UHSUHVHQWV��������RI�WKH�3HUXYLDQ�WHUULWRU\�

The presence of mining or hydrocarbon companies is frequently accompanied by 
VRFLDO�FRQÀLFWV�DQG�YLRODWLRQV�RI�KXPDQ�ULJKWV��2QH�RI�WKH�PRVW�HPEOHPDWLF�FDVHV�ZDV�
WKH�FRQÀLFW�ZKLFK�RFFXUUHG�LQ�WKH�SURYLQFH�RI�%DJXD�LQ�WKH�FRQWH[W�RI�LQGLJHQRXV�GHIHQFH�
of their territories.����,Q�$SULO�������WKH�2PEXGVPDQ�UHFRUGHG�����DFWLYH�DQG����ODWHQW�
FRQÀLFWV��D�WRWDO�RI�����FRQÀLFWV��RI�ZKLFK������������FDVHV��DUH�VRFLR�HQYLURQPHQWDO�
FRQÀLFWV�10 
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The indigenous peoples of the Amazon are particularly affected by the presence of 
H[WUDFWLYH�FRPSDQLHV�LQ�WKHLU�WHUULWRULHV��,QGHHG��E\����-DQXDU\��������QHDUO\�����RI�WKH�
total area in Peru under concessions for exploration and exploitation of hydrocarbons 
was located in the Amazon region.11

As was highlighted by the renowned anthropologist Alberto Chirif “often, not only 
KDV�WKH�3HUXYLDQ�6WDWH�QRW�FRPSOLHG�ZLWK�WKH�SURYLVLRQV�RI�WKH�&RQYHQWLRQ�>���@�DQG�WKH�
Declaration [of the UN on the rights of indigenous peoples] it has also violated them”12 
$PRQJ�WKH�PDQ\�LVVXHV�WKH�DXWKRU�PHQWLRQV�DUH�GH¿FLHQFLHV�LQ�WKH�WLWOLQJ�RI�WHUULWRULHV�13    
the lack of consultation prior to the approval of concessions that overlap or impact on 
indigenous peoples’ lands and resources or prior to the adoption of legislative measures 
DIIHFWLQJ� WKHP�� WKH� LQVXI¿FLHQW� DQG� LQDGHTXDWH� SURYLVLRQ� RI� HGXFDWLRQ� WR� LQGLJHQRXV�
peoples, not to mention the continued use of racist language by senior government 
RI¿FLDOV��MRXUQDOLVWV�DQG�RWKHU�SXEOLF�DFWRUV�

The pollution of the Corrientes, Pastaza, Tigre and Marañón River watersheds in the 
Department of Loreto is an emblematic case in so far as it demonstrates the very serious 
situation in terms of human rights impacts that can eventually arise from the exploitation 
and exploration of natural resources, in particular due to the extreme pollution and its 
impacts on a wide range of human rights. It also demonstrates the effect of a lack of 
State and corporate responses to years of environmental degradation and complaints 
by affected communities. Finally, the case is particularly notable for the degree of 
coordination between the organizations representing the affected peoples in the four 
affected watersheds, their mobilization, outreach and their complaints to the State and to 
international mechanisms, which, while there is still a way to go, nevertheless constitute 
important achievements.

3. Relevant legal framework

3.1. The rights of citizens and indigenous peoples in Peru

3HUX�KDV�UDWL¿HG�WKH�PDLQ�LQWHUQDWLRQDO�DQG�UHJLRQDO�KXPDQ�ULJKWV�LQVWUXPHQWV��LQFOXGLQJ�

· The International Covenant on Civil and Political Rights (ICCPR)

· The International Covenant on Economic, Social and Cultural Rights (ICESCR)

· International Labour Organisation (ILO) Convention 169 concerning Indigenous 
and Tribal Peoples

· The American Convention on Human Rights (ACHR)

· Additional Protocol to the American Convention on Human Rights in the Area of 
Economic, Social and Cultural Rights, “Protocol of San Salvador”.

Argentina and the Netherlands, the countries in which Pluspetrol has its headquarters, 
are also parties to these instruments - except for the Inter-American system to which the 
Netherlands is not party. In addition to these instruments there is also the UN Declaration 
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on the Rights of Indigenous Peoples (UNDRIP), adopted by the General Assembly on 13 
September 2007, with the support of Peru, Argentina and the Netherlands.

$UWLFOH����RI�WKH�3HUXYLDQ�&RQVWLWXWLRQ�DI¿UPV�WKDW�LQWHUQDWLRQDO�WUHDWLHV�DUH�SDUW�RI�
the national legislation. Its fourth provision states that: “The rules governing the rights 
and liberties that the Constitution recognizes shall be interpreted in accordance with the 
Universal Declaration of Human Rights and international treaties and agreements in 
UHODWLRQ�WR�WKLV�VXEMHFW�ZKLFK�KDYH�EHHQ�UDWL¿HG�E\�3HUX´��2Q�WKLV�EDVLV��WKH�&RQVWLWXWLRQDO�
&RXUW�KHOG�WKDW�KXPDQ�ULJKWV�WUHDWLHV��LQFOXGLQJ�,/2�&RQYHQWLRQ������DUH�VRXUFHV�RI�ODZ�
and form part of the constitutional block.14

The Peruvian Constitution and legislation establish guarantees and mechanisms for 
the protection of human rights. These are fully applicable in the case of rights violations 
by companies. The Constitutional Court, for its part, has issued several rulings protecting 
human rights against the activities of such companies.15 However, there are profound 
shortcomings and limitations in the national legislation, such as in relation to the right to 
free, prior and informed consultation with indigenous peoples. Despite having enacted 
OHJLVODWLRQ�WR�JLYH�HIIHFW�WR�WKLV�ULJKW��WKH�¿UVW�FRXQWU\�LQ�/DWLQ�$PHULFD�WR�GR�VR��WKHUH�
are elements of the law and its implementing rules which are potentially at odds with 
international standards.

3.2. The obligations that should govern the actions of companies

The obligations that should govern the actions of companies are set out in the UN Guiding 
Principles on Business and Human Rights, adopted by consensus by the UN Human 
5LJKWV�&RXQFLO�RQ�WKH����-XQH�������7KH�*XLGLQJ�3ULQFLSOHV�FRQVLVW�RI�WKUHH�SLOODUV�

Pillar 1: The State duty to protect against human rights abuse within their territory and/
or jurisdiction by third parties, including business enterprises. This requires 
taking appropriate steps to prevent, investigate, punish and redress such abuse 
through effective policies, legislation, regulations and adjudication.

Pillar 2: The corporate responsibility to respect human rights. This means that they should 
avoid infringing on the human rights of others and should address adverse 
human rights impacts with which they are involved.

Pillar 3: Access to remedy, which requires both States and corporations to ensure that 
victims of corporate related human rights abuses have access to effective 
judicial and non-judicial redress mechanisms.

4. Presentation of the case study 

4.1. Context

As noted above, this case study deals with the impacts which have arisen in the oil blocks 
1AB and 8, currently operated by the Argentinean multinational Pluspetrol and located in 
traditional territories of different indigenous peoples and communities.
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4.1.1. Geographic location

Map showing oil blocks 1AB and 8

Both blocks are located in the department of Loreto in the Peruvian Amazon. The initial 
VXUIDFH�DUHD�RI�EORFN��$%�ZDV�������������KHFWDUHV��2Q����2FWREHU������LW�ZDV�UHGXFHG�
WR�������������KHFWDUHV�� IROORZLQJ� WKH� UHPRYDO�RI�������������KHFWDUHV��+RZHYHU�� LQ�
August 2012, for the purpose of bidding, the block was again amended to reintegrate the 
DUHD�DURXQG�LW��7KH�DPHQGHG�EORFN�LV�ODUJHU�WKDQ�WKH�RULJLQDO�DUHD�DQG�FRYHUV�������������
KHFWDUHV��7KH�EORFN�QXPEHU�ZDV�DOVR�FKDQJHG��EHFRPLQJ�EORFN�������

Block 1AB “is of paramount importance to the State, as a result of the knowledge of 
existing oil reserves, and because it is strategically located in an oil corridor where it is 
planned to integrate various blocks and hydrocarbon activities”.17  The Corrientes, Tigre 
DQG�3DVWD]D�5LYHUV�WUDYHUVH�EORFN��$%�����18

Block 8, which has an approximate area of 182,348 hectares, is primarily located along 
the Corrientes River watershed. It also covers a part of the Tigre and Marañón River 
watersheds.��� In addition, block 8 overlaps the Pacaya Samiria National Reserve, one of 
the most important wetlands in the world. The Marañón, Tigre, Pastaza and Corrientes 
Rivers are tributaries of the Amazon River.
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4.1.2. The concession holders - Pluspetrol and its operations in Peru

2FFLGHQWDO� 3HWUROHXP�&RUSRUDWLRQ� �2;<��ZDV� DZDUGHG� EORFN� �$� LQ� ����� DQG� �%� LQ�
������7KHVH�ZHUH� VXEVHTXHQWO\� XQL¿HG� DV� EORFN� �$%��2;<�RSHUDWHG� WKH� EORFN� XQWLO�
2000, initially sharing it with Petroperu.20  Pluspetrol acquired the concession for block 
1AB for a period of 15 years, in May 2000, 21  and it has applied for renewal of the 
concession.

Extractive operations in block 8 were initiated by the state-owned company Petroperu 
LQ�WKH�����V��,Q�������3OXVSHWURO�VWDUWHG�WR�RSHUDWH�WKH�EORFN��XQGHU�D�FRQFHVVLRQ�ZKLFK�LV�
valid until 2024.22  Both blocks are currently operated by Pluspetrol.23 The company has 
D������VKDUHKROGLQJ�LQ�EORFN��$%�DQG�����LQ block 8, which it operates in conjunction 
with the Peruvian branches of its three partners: Korea National Oil Corporation, Daewoo 
International Corporation and SK Energy. 

Pluspetrol Norte SA has its headquarters in Peru for exploration and exploitation 
of hydrocarbons in this country. It forms part of Pluspetrol, an Argentinean company 
IRXQGHG� LQ� �����24  Its main shareholder is Pluspetrol Resources Corporation (PRC) 
which is based in the Cayman Islands.25 It belongs to Pluspetrol Group, whose parent 
company is Pluspetrol Resources Corporation NV and is based in the Netherlands. The 
SDUHQW�FRPSDQ\�LV�FRQWUROOHG�E\�D�¿QDQFLDO�FRUSRUDWLRQ�FDOOHG�&HQWHQQLDO�3DUWQHUV�//&�
ZKLFK�KROGV�����RI�WKH�WRWDO�VKDUHV�DQG�KDV�LQYHVWPHQWV�LQ�WKH�8QLWHG�6WDWHV���

Pluspetrol has a presence in Latin America and Africa. According to the company, 
Pluspetrol is “among the private exploration and production companies with the greater 
growth in recent decades” and is “the largest producer of oil and gas in Peru”.27  Pluspetrol 
states that, in general, it “has developed its operations in the certainty that it is possible 
to operate in highly complex environments using best proven technologies, and to do so 
while respecting the environment, local culture and the archaeological heritage in each 
operation.”28

In regard to its activities in Peru, the company states that since it commenced operations 
LQ�WKH�UHJLRQ�LQ�������LW�KDV�W\SLFDOO\�RSHUDWHG�PDWXUH�¿HOGV�LQ�UHPRWH�DUHDV�LQ�KDUPRQ\�
with the environment and claims that Pluspetrol Norte “assumes the huge technical and 
professional challenges which are involved in its operations, overcoming the logistical 
GLI¿FXOWLHV�DQG�GHYHORSLQJ�JXLGHOLQHV�IRU�FRH[LVWHQFH�DQG�GHYHORSPHQW�ZLWK� LWV�VRFLDO�
and environmental context.”��� The company also claims to have made commitments in 
health and safety. 

$FFRUGLQJ� WR� RI¿FLDO� ¿JXUHV�� DV� RI�$SULO� ����� RLO� SURGXFWLRQ� LQ� WKHVH� WZR� EORFNV�
reached over 21,000 barrels a day, worth approximately two million dollars a day.30 

4.1.3. Affected indigenous communities

According to the 2007 census, Loreto is the department with the highest number of 
LQGLJHQRXV� LQKDELWDQWV� �QXPEHULQJ���������� FRQWDLQLQJ�³DERXW� D� WKLUG� ��������RI� WKH�
total indigenous population” of Peru.31
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Blocks 1AB and 8 and the activities that take place there affect the indigenous Quechua 
peoples of the river Pastaza, the Achuar, Quechua and Urarinas of the Corrientes River, 
the Kichwas of the Tigre River, and the Kukamas Kukamirias of the Maranon River and 
their territories.

In total, the affected area is home to more than 100 communities and a population of 
about 20,000 people.32  None of these peoples or their communities was ever consulted 
in relation to the granting of the concessions, nor were they provided with any prior 
information as to the potential impacts that these activities could generate.

The communities organized themselves into several federations: the Federation of 
Native Communities of Corrientes (Federación de Comunidades Nativas del Corrientes - 
FECONACO) in the Corrientes River watershed; the Federation of Native Communities 
of Alto Tigre (Federación de Comunidades Nativas del Alto Tigre  - FECONAT) in 
the Tigre River watershed; the Quechua Indigenous Federation of Pastaza (Federación 
Indígena Quechua del Pastaza  - FEDIQUEP) in the Pastaza River watershed; the 
Association of the Samiria Indigenous Development and Conservation Association 
(Asociación Indígena de Desarrollo y Conservación del Samiria - AIDECOS), and the 
Cocama Association for the Development and Conservation of San Pablo de Tipishca 
(Asociación Cocama para el Desarrollo y Conservación de San Pablo de Tipishca - 
ACODECOSPAT) in the Marañón River watershed. These organizations participate in 
the Regional Organization of Indigenous Peoples of the East (Organización Regional de 
Pueblos Indígenas del Oriente - ORPIO) or in the Regional Coordination of Indigenous 
Peoples (Coordinadora Regional de los Pueblos Indígenas - CORPI), which are in turn 
part of the Interethnic Association for the Development of the Peruvian Rainforest 
(Asociación Interétnica de Desarrollo de la Selva Peruana - AIDESEP). FECONACO, 
FECONAT, FEDIQUEP and ACODECOSPAT organized themselves into the Platform 
of United Indigenous Peoples of the Amazon in Defence of their Territories (Plataforma 
Pueblos Indígenas Amazónicos Unidos en Defensa de sus Territorios - PUINAMUDT) 
in order to “develop an agenda in defence of our territory and life in the Amazon in 
response to hydrocarbon extractive activities which for over 40 years have affected the 
rivers, mountains and communities.”33   �7KLV�XQL¿FDWLRQ�RI� WKH� IHGHUDWLRQV�RI� WKH� IRXU�
ZDWHUVKHGV�KDV�FUHDWHG�DQ� LPSRUWDQW� IRUFH�ZKLFK�JXLGHV�PRELOL]DWLRQV�DQG�XQL¿HV� WKH�
indigenous agenda.

Other associations and federations include the Association of Native Kukamas 
Kukamiria Communities (Asociación de Comunidades Nativas Kukamas Kukamiria - 
ACONAKKU) in the Marañon River watershed, the Federation of Native Communities 
of Bajo Tigre (Federación de Comunidades Nativas del Bajo Tigre - FECONABAT) 
in the Tigre River watershed, and the Association of Native Cocamas Communities 
(Asociación de Comunidades Nativas Cocamas - ACONACO) in the Corrientes River 
watershed.

4.2. Description of the situation

Oil exploration and exploitation have been conducted in the area for more than 40 
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years resulting in extremely severe environmental pollution. Even if it is conducted in 
D�UHVSRQVLEOH�PDQQHU��RLO�H[SORUDWLRQ�DQG�H[SORLWDWLRQ�DFWLYLWLHV�E\�GH¿QLWLRQ�LQHYLWDEO\�
give rise to negative impacts on the environment. They require performing seismic 
surveys and drilling which affect both the area in which they are performed and the 
surroundings due to strong vibrations which they cause. These vibrations in turn have an 
impact on the local fauna. In general, the activities are also accompanied by deforestation, 
particularly in the jungle areas, in order to allow access to the machines to the exploration 
and exploitation areas and the construction of platforms for operations and drilling and 
installation of the corresponding pipelines. Furthermore, helicopters landing pads are 
EXLOW�LQ�DUHDV�WKDW�DUH�GLI¿FXOW�WR�DFFHVV��FRQWULEXWLQJ�WR�GHIRUHVWDWLRQ��ZLWK�KHOLFRSWHUV�
À\LQJ�RYHUKHDG�FDXVLQJ�DQLPDOV�WR�ÀHH�WKH�DUHD�34

Oil extraction in turn requires the use of “enormous volumes of water”35, with 
VLJQL¿FDQW�LPSDFWV�RQ�WKH�HQYLURQPHQW��$FFRUGLQJ�WR�3OXVSHWURO��³WKLV�ODUJH�YROXPH�RI�
water is re-injected in accordance with efforts over recent years to adapt to the surrounding 
environment”.��� However, investigations which have been carried out indicate otherwise,37        
and there have been complaints of direct discharges of production water into the river 
and streams.38�7KHVH�KDYH�FRQWULEXWHG�VLJQL¿FDQWO\�WR�ZDWHU�SROOXWLRQ�DQG��LQ�JHQHUDO��WR�
SROOXWLRQ�RI�DUHDV�ZKLFK�WKH�FRPSDQ\¶V�DFWLYLWLHV�LQÀXHQFH�

Compounding this is the alarming level of pollution in the area, which in many cases 
LV� WKH� UHVXOW� RI� WKH� FRPSDQ\¶V� QHJOLJHQFH� DQG� LQIUDFWLRQV�� %RWK� RI¿FLDO� UHSRUWV� DQG�
complaints of communities and organizations assisting them have highlighted issues such 
as the poor condition of pipelines and the inadequacy of infrastructure and facilities.��� 
This situation leads to the rusting and rupture of pipelines, which causes recurrent oil 
spills. 

An oil lake in the Pacaya Samiria National Reserve, Block 8X, Marañón River basin. Photo: Cocama 
Conservation and Development Association (Asociación Cocama de Desarrollo y Conservación)          

San San Pablo de Tipishca
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An Analysis of the Health Situation (ASIS) of the Achuar people published in 
�����E\�WKH�(SLGHPLRORJ\�'LUHFWRUDWH��'*(��RI�WKH�0LQLVWU\�RI�+HDOWK�SRLQWHG�WR�WKH�
opening of wells (during the exploration phase) which discharge “thousands of gallons 
of toxic waste” and which considerably pollute the soil.40  A subsequent report claims 
that Pluspetrol continued to store toxic waste in ponds which were not waterproofed.41 
Furthermore, on several occasions in its communication with the Peruvian authorities, 
Pluspetrol omitted information about pollution, or delayed informing the State in 
relation to it, thereby hindering the immediate mitigation of the impacts of the spill to the 
PD[LPXP�H[WHQW�SRVVLEOH��6HYHUDO�FDVHV�KDYH�DOVR�EHHQ�FRQ¿UPHG�LQ�ZKLFK�WKH�FRPSDQ\�
mixed healthy soil with soil that was contaminated by oil or deforested areas in order to 
hide the spill. A prime example of this practice is deforestation and the disappearance 
of the Shanshococha42 lagoon which was of great spiritual value for the Kichua people 
of Pastaza. The planting of non-native plants to cover contaminated areas has also been 
pointed out.43

Recent studies conducted by the various responsible State institutions found high 
levels of barium, chromium, mercury, lead, total petroleum hydrocarbons (TPH) and 
other contaminants in water and soil, as well as aluminium, manganese, arsenic, and 
water acidity.44

4.3. The demands of the affected communities45

Given this situation, the communities demand that, prior to initiating an announced 
FRQVXOWDWLRQ�SURFHVV�IRU�WKH�FRQFHVVLRQ�RI�EORFN������FXUUHQW�EORFN��$%��DQG�SULRU�WR�
granting new concessions, the following should be complied with:��

a) the conduct of an environmental assessment and the remediation of environmental 
damage,

b) clean-up and land titling,

c) compensation for the use of their lands and damages caused by oil activity over the 
course of the last forty years,
d) the conduct of prior consultation and participation processes in accordance with the 
IRUP�DQG�FRQGLWLRQV�HVWDEOLVKHG�XQGHU�,/2�&RQYHQWLRQ�����

e) recognition of community environmental monitoring systems, 

f) the participation of indigenous organizations in the development, evaluation and 
monitoring of environmental management instruments,

g) transparency, damage assessment and sanctioning of those responsible for pollution.

5. Human rights violations generated in the context of the company’s activities

,Q�WKH�DUHD�RI�LQÀXHQFH�RI�WKH�SHWUROHXP�DFWLYLWLHV�LQ�EORFNV��$%�DQG���WKHUH�DUH�PRUH�
than 100 communities and villages which are mostly indigenous. These populations 
have been historically marginalized. The company’s activities have consequently been 
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conducted in a context where there was previously limited government presence and long 
running exclusion of the communities from the State, translating into a denial of their 
basic human rights. However, the violations of human rights which are the focus of this 
chapter relate directly or indirectly to the activities of the company. Furthermore, while 
the organizations representing indigenous peoples in affected areas hold that Petroperu 
and OXY “acted as bad if not worse” than Pluspetrol,47  this chapter will focus primarily 
on access to redress for those violations of human rights which arose during the operations 
of the current concession holder, Pluspetrol.

The situation in the areas impacted by mining activities in the blocks 1AB and 8, as 
GHVFULEHG�DERYH��LV�UHÀHFWLYH�RI�D�VHULRXV�YLRODWLRQ�RI�WKH�right to a healthy environment 
of the local communities which on a daily basis are faced with a highly contaminated 
environment. This in turn affects the enjoyment of several other fundamental rights of 
indigenous peoples living in the area.

The high degree of contamination of each of the watersheds and the lakes (cochas) 
seriously affects the communities’ right to water. Indeed, in the case of the communities 
of the four watersheds, water is particularly important because their daily lives revolve 
around the river: they use it for drinking, cooking, washing clothes, and also for personal 
K\JLHQH�DQG�EDWKLQJ��7KHLU�FKLOGUHQ�RIWHQ�SOD\�LQ�WKH�ULYHU��DQG�¿VKLQJ�LV�SDUW�RI�WKHLU�
subsistence and learning. Pollution of the river therefore affects the communities’ rights 
to food, health and life.

As discussed above, oil exploration and exploitation activities are accompanied by 
VLJQL¿FDQW� LPSDFWV� WKDW�SURIRXQGO\�DIIHFW�DTXDWLF�DQG� WHUUHVWULDO�ZLOGOLIH��ZKLFK� LV� WKH�
source of food for families in the region. The noise caused by the machinery and trucks 
ZKLFK�HQWHU�WKH�DUHD��WUDQVSRUW�DFWLYLWLHV��E\�ODQG�DQG�ULYHU���SHUIRUDWLRQV�DQG�RYHUÀLJKWV�
DQG�ODQGLQJ�RI�KHOLFRSWHUV��FDXVH�DQLPDOV�WR�ÀHH�WKH�DUHD��,Q�DGGLWLRQ��ZDWHU�SROOXWLRQ�LV�
SRLVRQLQJ�DQG�NLOOLQJ�PDQ\�¿VK�DQG�DQLPDOV��7KH�FRPPXQLWLHV�H[SODLQ�WKDW�VRPHWLPHV�
the animals they hunt smell of oil when they are being cooked.48 Pollution has not only 
FDXVHG�D�UDGLFDO�UHGXFWLRQ�LQ�WKH�VWRFN�RI�¿VK�DQG�DQLPDOV��EXW�HDWLQJ�¿VK�DQG�DQLPDOV�
caught in the area puts the health and life of community members at risk. This is the 
situation of the Kokama people whose territory predominantly consists of water. Their 
FXOWXUDO�LGHQWLW\�LV�ULSDULDQ�DQG�¿VKLQJ�EDVHG��DQG�PRVW�RI�WKH�SURWHLQ�LQ�WKHLU�GLHW�FRPHV�
IURP�¿VK�ZKLFK�WKH\�FRQVXPH�LQ�TXDQWLWLHV�ZHOO�DERYH�WKH�DYHUDJH��PDNLQJ�WKH�HIIHFWV�RI�
water pollution extremely serious). Their vulnerability in terms of impacts on their health 
and nutrition is particularly high given that they rely on traditional subsistence practices 
as the basis for their food supply rather than access to food markets 

Water pollution also affects the communities’ enjoyment of their right to food in a 
number of other ways. In their cooking they are forced to use water which is saturated 
with metals and dangerous substances. Their agricultural production, which complements 
the local diet, also suffers, as pollution of soil and water means that crop yields are 
reduced and crops can be rendered inedible as a result of contamination.��� By reducing 
the surface on which crops can be grown the soil contamination has led to the “disruption 
of settlement patterns (which are now increasingly concentrated)”.50
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The anthropologist A. Chirif highlights that the food and social security of children 
appears to be weaker in those communities where more people work with Pluspetrol. 
This he explains is due to “the rise of commercial activities that lead them to prioritize 
money over the food (...) and also because parents no longer engage in hunting and 
¿VKLQJ�DFWLYLWLHV´�51

This situation – pertaining to the consumption of, and regular cooking with, 
contaminated water, its use for hygienic and recreational purposes, ingesting contaminated 
FURSV��¿VK�DQG�DQLPDO�SURGXFH��WKH�GUDVWLF�UHGXFWLRQ�LQ�KXQWLQJ�DQG�¿VKLQJ�VWRFNV�DQG�
reductions in healthy agricultural crops - has caused serious harm to the right to health 
RI�WKH�FRPPXQLWLHV�LQ�WKH�DUHDV�LQÀXHQFHG�E\�3OXVSHWURO¶V�DFWLYLWLHV��6HYHUDO�VWXGLHV�KDYH�
detected high levels of toxic metals in the blood of these people for over ten years.52 
High incidences of infectious diseases (HIV, hepatitis B)53 have also been recorded. So 
too have respiratory tract infections; the consequences of eating food contaminated by 
K\GURFDUERQV�³UDQJLQJ�IURP�FKURQLF�LQÀDPPDWLRQ�DQG�GHOD\HG�ZHLJKW�JDLQ��WR�FDQFHU´�54 

haemorrhages, in particular in pregnant women; and malaria due to stagnant water. The 
mental health of the residents is also affected as a result of the drastic changes in their 
way of life. Their awareness of being forced to live in a situation which seriously affects 
their health and that of their families, and which they are unable to alter - as they have 
no choice but to rely on the river water and to consume the produce they grow, hunt or 
¿VK���LV�D�SRZHUIXO�FRQWULEXWRU�WR�GHSUHVVLRQ�ZKLFK�KDV�OHG�WR�VXLFLGHV��7KLV�UHDOLW\�KDV�
even been acknowledged by Commissions of the Peruvian House of Representatives.55

As early as 2005, following his visit to Peru, the UN Special Rapporteur on the right 
to health raised his serious concerns about the pollution caused by extractive industries, 
and its health consequences, which “disproportionately affect vulnerable groups such as 
(...) indigenous peoples”.��

2QH�RI� WKH� VLJQL¿FDQW� LPSDFWV� RI� SROOXWLRQ� LV� LWV� HIIHFW� RQ�SODQWV� WKDW� DUH� XVHG� IRU�
traditional medicine. This denies indigenous peoples of the four watersheds their right 
to continue their preventive care and healing practices and their right to their traditional 
PHGLFLQHV� �DUW�� ��� RI� ,/2�&RQYHQWLRQ� ������ ,Q� DGGLWLRQ�� WKHLU� WUDGLWLRQDO�PHGLFLQH� LV�
ineffective to address the new health problems which arise as a result of the pollution.57

As noted by the Inter-American Commission on Human Rights (IACHR), the 
“environmental pollution and degradation pose a persistent threat” to the rights to 
life, security and physical integrity.58 The profound impacts on the enjoyment of rights 
outlined above which arise from the extensive pollution of the four watersheds directly 
affect community members’ enjoyment of the right to physical integrity and the right 
to life. Moreover, cases have been reported where diseases caused by pollution have 
led to deaths.�� Given the lack of State presence in the area, it is likely that appropriate 
medical care has never been provided following incidents which have resulted in deaths. 
Finally, the establishment of brothels during the time OXY was operating the concession 
contributed to the spread of sexually transmitted diseases which continue to result in 
violations of the right to life, liberty and personal security.��
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Violations of the rights to water, food and health of communities in the watersheds 
of the Corrientes, Pastaza, Tigre and Marañón Rivers are also closely associated with 
the denial of the right to adequate housing. Oil exploration and exploitation activities 
in the area have been responsible displacement of indigenous families. Displacement 
took place in block 1AB when exploration was initiated.�� Further displacement was 
caused by contamination and the reduced availability of land to grow crops as well as 
WKH� HQFURDFKPHQW�RI�RXWVLGHUV� LQWR� WKH� DUHD��7KH� H[SDQVLRQ�RI�EORFN��$%�����ZRXOG�
be accompanied by further displacement of communities. Such forced displacement 
constitutes a serious violation of the right to adequate housing.��

The indigenous communities over whose territories Pluspetrol’s concession extends 
were neither consulted nor involved in any way in decision-making concerning the 
issuance of oil concessions impacting on their territories. This constitutes a clear violation 
of their territorial rights and right to participate��7KHUH�DUH�DOVR�VHULRXV�GH¿FLHQFLHV�LQ�
the recognition and titling of the territories of the indigenous communities living in the 
IRXU�ZDWHUVKHGV��%\�-XO\�������RXW�RI�D�WRWDO�RI�����FRPPXQLWLHV�����WHUULWRULHV�KDG�\HW�
WR�EH�WLWOHG�DQG����ZHUH�SHQGLQJ�DQ�H[WHQVLRQ�RI�WKH�DUHDV�XQGHU�WLWOH��� The State has only 
recently started to partially accept environmental monitoring activities that are carried 
out by the communities.

In the case of indigenous peoples this protection is reinforced. The failure to conduct 
prior consultation with the communities living in the areas occupied by blocks 1AB and 
8 constitutes a violation of their right to free, prior and informed consultation   and 
their right to self-determination, including the right to autonomously determine their 
own development priorities. It is important to underline that the entry of the company 
into the indigenous peoples’ territories involved the imposition of development models 
that are incompatible with their traditional practices, and have been accompanied in 
many cases by the dissemination of disparaging views on indigenous peoples’ customs, 
discrediting their own forms of development in the eyes of the younger generations. This 
is contributing to a sense of alienation and a willingness to migrate, particularly among 
indigenous youth.

The impact of environmental pollution on traditional activities such as hunting, 
¿VKLQJ� DQG� DJULFXOWXUH�� DQG� WKH� SURJUHVVLYH� UHGXFWLRQ� RI� FHUWDLQ� WUDGLWLRQDO� SUDFWLFHV�
undoubtedly affect the cultural rights and cultural heritage of the communities located in 
the Corriente, Pastaza, Tigre and Marañón River watersheds. Community members and 
their organizations have repeatedly stated that the pollution of rivers and lakes as well as 
WKH�GHJUDGDWLRQ�RI�QDWXUDO�VLWHV�ZKLFK�DUH�RI�FXOWXUDO�VLJQL¿FDQFH��LQFOXGLQJ�DUHDV�WKDW�DUH�
sacred to them, constitutes a violation of their cultural and religious rights.

There are numerous reports of pressure being placed on indigenous leaders who 
mobilize against oil exploration in the watersheds. For instance, the Kukama Kukamiria 
people have stressed that “no pressure should be put on us and all kinds of threats, such 
DV�WKRVH�ZKLFK�VRPH�6WDWH�RI¿FLDOV�ZDQWHG�WR�XVH��VKRXOG�EH�DYRLGHG�´�� Records show 
that on several occasions (see section 7.2.1.1) community members from the various 
watersheds were arrested following protests which they held to denounce pollution 
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and demand respect for their rights. A particularly perverse form of criminalization 
of indigenous peoples’ protest against company caused environmental damage is the 
attribution of oil spills to “vandalism” by the local population, placing the responsibility 
for these events on the communities themselves. All these practices serve to put pressure 
on the local populations and affect the freedom of expression and right to peaceful 
assembly and demonstration of the communities of the Corrientes, Pastaza, Tigre and 
Marañón River watersheds.

Finally, there is information which points to a lack of cooperation by the company 
DQG� GLI¿FXOWLHV� IDFHG� GXULQJ� LQVSHFWLRQV� RI� WKH� IDFLOLW\� DQG�ZRUNLQJ� FRQGLWLRQV� WKHUH�
(see section 7.2.3.7). Additionally, communities complain that safety conditions in the 
workplace are inadequate, particularly for subcontractors which are mostly comprised 
of people from the communities. Contact with, and handling of, toxic substances - such 
as oil that can only be collected manually following oil spills - may have harmful effects 
on health of workers. These conditions constitute violations of the right to decent work 
and labour rights.

6. Responsibility for the human rights violations

The Peruvian State has the duty to ensure respect for the fundamental rights of the 
affected people. The licensing of the company without an adequate assessment of how its 
activities may affect the indigenous communities’ rights to a healthy environment, health, 
life, food, adequate housing, and their land rights, cultural rights, self-determination 
and participation rights, constitutes a violation by the Peruvian State of its obligation to 
respect, those rights. Its failure to adopt appropriate measures to regulate the activity of 
the company, in accordance with the international and regional conventions, treaties and 
instruments to which it has voluntarily acceded or which it has supported, is in addition 
a violation of its obligations to protect the indigenous population against the impacts of 
the company’s activities.�� The Peruvian government has “the obligation to prevent and 
reduce the population’s exposure to harmful substances”, even when this is a result of 
third party activity.��

The Peruvian State is responsible for investigating complaints and, where necessary, 
taking action to remedy the situation, “deploy[ing] every effort to protect the life and 
integrity of the members of these communities”.�� It should ensure that there is effective 
and adequate access to remedy for victims.

For its part, Pluspetrol has the duty to respect the fundamental rights of the affected 
indigenous peoples and to remedy any negative impacts generated by, or within the 
context of, its activities. Despite this, Pluspetrol has ignored its responsibility to respect 
the rights to a healthy environment, food, health, life and physical and mental integrity, 
water, adequate housing as well as cultural and territorial rights, and the rights to 
VHOI�GHWHUPLQDWLRQ�DQG�SDUWLFLSDWLRQ�RI� WKH�SHRSOHV� OLYLQJ�ZLWKLQ� LWV� DUHD�RI� LQÀXHQFH��
Pluspetrol has failed to comply with its duty to respect, due to both the impact of its 
activities on the rights mentioned and the lack of remedy for those impacts, despite the 
company’s well-publicized corporate social responsibility policy.
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7. Access to justice and remedy: an inadequate response

The affected indigenous peoples and their representative organizations have made 
numerous public complaints about the pollution and its impact on the enjoyment of their 
fundamental rights. There have also been reports of multiple public protests and since 
WKH�����V�UHSRUWV�KDYH�EHHQ�SURGXFHG�WR�V\VWHPDWLFDOO\�GRFXPHQW�DQG�SXEOLFO\�GHQRXQFH�
the pollution.��� However, for many years the State and the company denied the existence 
of the alleged pollution. Until recently, the State’s response has been practically non-
existent, as has been that of the company.

7.1. Existing mechanisms

7.1.1. National mechanisms in Peru

The Constitution of Peru provides for several mechanisms or guarantees for the protection 
of constitutional rights.�� Among these are the following (article 200): Habeas corpus, 
amparo (rapid protection from the Courts) in particular environmental protection, class 
action and enforcement action.

With regard to criminal law, while this does not include direct criminal liability for 
legal persons, it does provide an ancillary criminal responsibility when a company 
has been used to commit a crime.70 Penalties extend to dissolution and liquidation of 
companies (article 105 of the Penal Code PC). “Those who act on behalf of legal persons 
and the legal persons involved in a cover-up and / or facilitation of an offense may be 
UHVSRQVLEOH�IRU�DQ\�RI�WKH�RIIHQVHV�VSHFL¿HG�XQGHU�WKH�3HQDO�&RGH�´71 The PC of Peru 
recognizes, among other things, criminal liability for environmental crimes (article 304-
314 PC).

The Peruvian Civil Code (CC) provides for the punishment of persons who are 
UHVSRQVLEOH�IRU�DQ�LOOHJDO�DFW��DUWLFOH��������&RQWUDFWXDO�UHODWLRQV�������DQG��������H[WUD�
contractual relations of the CC) and requires remedy for the damage caused (article 
������72

Peruvian law establishes the overall framework for the design and implementation of 
the policies, rules and sanctions which are necessary to ensure the effective exercise of 
rights and compliance with environmental obligations.73  It provides for the imposition 
RI�¿QDQFLDO�SHQDOWLHV�RQ�FRPSDQLHV�WKDW�YLRODWH�WKH�UXOHV��DQG�GHVLJQDWHV�UHVSRQVLELOLW\�
to the Agency for Environmental Assessment and Control (OEFA) to take corrective and 
preventive measures to mitigate and reduce environmental risks. Overall responsibility 
for ensuring environmental protection in Peru lies with DIGESA (an organ of the Ministry 
of Health), MINAM, the OEFA, the Supervisory Agency for Investment in Energy and 
Mines (OSINERGMIN) and the various environmental units of the different ministries. 
+RZHYHU��GXH�WR�D�FRQÀLFW�RI�MXULVGLFWLRQ�EHWZHHQ�26,1(5*0,1�DQG�2()$�LQ�UHODWLRQ�
to determining liabilities “for some time [between 2011 and 2013], no such work was 
carried by either of the two institutions.”74 � ,PSRUWDQWO\��/DZ�1R�� ������ RI� ������ DQ�
act which regulates environmental liabilities in the hydrocarbon sector, envisages that 
“companies which have activities in the hydrocarbon subsector will take responsibility 
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for environmental liabilities they have generated, as well as for those generated by third 
parties for which they assumed responsibility in the respective contracts of transfer or 
assignment, or in any other way” (article 4).

7KH�/DZ�RQ�6DIHW\�DQG�+HDOWK�DW�:RUN��/DZ�1R������������$XJXVW��������DQG�LWV�
Regulations, Supreme Decree No. 005-2012-TR) imposes obligations on employers to 
guarantee the safety and health of their workers.

The Ombudsman “attends to complaints, inquiries, consultations and requests of 
citizens anywhere in the country, who, for whatever reason, have experienced violations 
of their rights.”75�7KH�RI¿FH�RI�WKH�2PEXGVPDQ�KDV�WKH�DXWKRULW\�WR��DPRQJ�RWKHU�WKLQJV��
LQYHVWLJDWH�DQG�SURGXFH�UHSRUWV��,Q�WKLV�IUDPHZRUN�WKH�RI¿FH�FRQVWDQWO\�PRQLWRUV�VRFLDO�
FRQÀLFWV�DQG�DVVLVWV�GLDORJXH�SURFHVVHV�

7.1.2. International and regional mechanisms

At the level of the UN, Peru, the Netherlands and Argentina are party to the ICCPR 
and the ICESCR. There is therefore the possibility that their respective committees, the 
Human Rights Committee and the Committee on Economic Social and Cultural Rights, 
may refer to the situation in their general comments to the State Party, and/or receive 
individual complaints in relation to it.���  Also, the various special mechanisms (UN 
Special Rapporteurs and Working Groups), are also competent to receive and request 
information from the Peruvian State, as well as from Argentina and the Netherlands, in 
relation to this situation. As will be discussed below, steps have been taken by the UN 
Special Rapporteur on the rights of indigenous peoples and the UN Special Rapporteur 
for human rights and hazardous substances to engage with the government of Peru in 
UHODWLRQ�WR�WKH�SODQQHG�OLFHQFLQJ�RI�EORFN��$%�����

As Peru is party to the American Convention on Human Rights it is possible for 
victims to access the Inter-American Human Rights System (both its Commission and 
Court), either to request monitoring of a situation (hearings before the IACHR) or to 
submit petitions linked to the violation of the rights protected under the Convention or its 
protocols, including the San Salvador Protocol, as well as other instruments of the Inter-
American human rights system.

3HUX�� WKH�1HWKHUODQGV� DQG�$UJHQWLQD� DUH� DOO� SDUW� RI� WKH� ,/2�DQG�KDYH� UDWL¿HG� ,/2�
&RQYHQWLRQ������7KHUH� LV� WKHUHIRUH�DQ�RSSRUWXQLW\� WR� VHHN� UHPHG\� �FRPPHQWV�RQ� WKH�
State reports, complaints and reclamations)77  and oversight of the implementation of the 
Convention from the ILO’s Committee of Experts on the Application of Conventions and 
Recommendations (CEACR) and its Committee on the Application of Standards (CAS).

7.1.3. Mechanisms in relation to business and human rights

The Netherlands, host country of the parent company of the Pluspetrol Group, is a member 
of the Organization for Economic Cooperation and Development (OECD). Meanwhile, 
both Peru and Argentina have subscribed to the OECD Declaration on International 
,QYHVWPHQW� DQG� 0XOWLQDWLRQDO� (QWHUSULVHV� �LQ� ����� DQG� ����� UHVSHFWLYHO\��� ZKLFK�
includes the OECD Guidelines for Multinational Enterprises. Therefore these guidelines 
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are applicable in all three countries in relation to the case of the four watersheds.78 In 
case of violation of the guidelines, it is therefore possible to bring complaints before the 
National Contact Points (NCPs) in each of these countries.

The Peruvian State participates in the Extractive Industries Transparency Initiative 
(EITI).�� However, neither the Netherlands nor Argentina or indeed Pluspetrol are party 
to this initiative. Likewise, Pluspetrol is not a member of the UN Global Compact, a set 
of voluntary commitments by corporations to human rights, labour, environmental and 
anti-corruption standards.80

In its community relations plan, a component of its social responsibility programme,81 
Pluspetrol Norte proclaimed its objective of “promoting harmonious and balanced 
relations with [indigenous communities] and stakeholders in the surrounding areas”.82  
The company presented a communication and consultation programme, which includes 
“receiving and processing of demands, complaints and requests of native communities.”83 
2Q�WKH�JURXQG��3OXVSHWURO�KDV�SHRSOH���FRPPXQLW\�OLDLVRQ�RI¿FHUV���ZKR�DUH�UHVSRQVLEOH�
for communication with local communities who could channel complaints and demands. 
However, they lack any decision making power, and so they are limited to merely 
implementing the agreements signed between the company and the communities.

�����'LI¿FXOW\�WR�DFFHVV�WR�H[LVWLQJ�PHFKDQLVPV�LQ�SUDFWLFH

The biggest challenge remains the implementation of these instruments and of legislation in 
general. As pointed out by the International Commission of Jurists regarding the situation 
in Peru, “In practice it is in the operation of the legal system and justice where the most 
important limitations are revealed. There are few judges and courts, most are subject to 
LQÀXHQFH�DQG�SROLWLFDO�SUHVVXUH�EHFDXVH�WKH\�DUH�WHPSRUDU\��EXGJHWV�UHPDLQV�VPDOO�DQG�
FRQFHQWUDWHG�LQ�FHUWDLQ�VHFWRUV��ZKLOH�VLJQL¿FDQW�OHYHOV�RI�FRUUXSWLRQ�FRQWLQXH�´84 

There is also a large asymmetry between the actors involved, particularly in the case 
of indigenous peoples and businesses, especially in terms of resources for technical and 
legal advice, legal representation and access to State entities. Another important issue 
is the lack of access to information in an appropriate language in relation to available 
mechanisms, the potential for their use or the prospects of achieving a concrete outcome. 
This is particularly the case in communities and rural areas that are far from the centres 
of power and decision making.

On the other hand, as mentioned earlier, the Peruvian government regards extractive 
industry activities as being one of the pillars of the economy and therefore ensures that 
these activities are prioritized, with preference accorded to companies’ actions and a 
submissive approach adopted towards their wishes.85 At the same time, the absence of 
the Peruvian State and its failure to meet the needs of the people and communities in 
concession areas is abundantly evident. This is particularly true in the case of indigenous 
SHRSOHV� RI� WKH�$PD]RQ� RZQLQJ�� DPRQJ� RWKHU� UHDVRQV�� WR� WKH� GLI¿FXOWLHV� LQ� DFFHVVLQJ�
WKHVH� FRPPXQLWLHV�� )RU� WKHLU� SDUW� WKH� FRPSDQLHV� KDYH� GLUHFWO\� RU� LQGLUHFWO\� EHQH¿WHG�
from this situation.
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This situation generates mistrust and limits potential access to various forms of human 
rights redress mechanisms as it discourages communities from pursuing redress for 
violations of their rights as part of their rights assertion strategies. This reality is evident 
in the case of Amazonian indigenous peoples in the Department of Loreto, living in 
the watersheds of the Pastaza, Tigre, Corrientes and Marañón Rivers, who are severely 
affected by over 40 years of oil exploitation in their territories.

7.2.1. Responses by the different mechanisms

7.2.1.1. Legal proceedings

There are no known legal processes or lawsuits at the constitutional, civil or commercial 
levels to address the violations of human rights in the watersheds. There have been some 
criminal prosecutions,�� in particular after heavy oil spills.

Case 1 and 2

2Q� 1RYHPEHU� ��� ������$&2'(&263$7� ¿OHG� D� FULPLQDO� FRPSODLQW� ZLWK� WKH� 1DXWD�
Environmental Prosecutor against the legal representatives of Pluspetrol for pollution 
in the area of the Yanayacu reservoir in block 8 which overlaps the Pacaya Samiria 
National Reserve. The Nauta Environmental Prosecutor visited the area in December 
2012. Meanwhile, on 15 January 2013, following a 2012 congressional report, the Nauta 
Prosecutor, acting on its own initiative, opened a preliminary investigation on general 
environmental issues within the four watersheds.87 In July 2013, these two processes 
were in preliminary investigation and research stages.

Case 3

$FFRUGLQJ� WR� 38,1$08'7�� LQ� WRWDO� ��� FULPLQDO� FRPSODLQWV� ZHUH� ¿OHG� LQ� ����� E\�
ACODECOSPAT, congressmen, and the President of the Regional Government. This 
IROORZHG�WKH�VSLOOLQJ�RI�DSSUR[LPDWHO\�����EDUUHOV�RI�RLO�DV�D�UHVXOW�RI�DQ�DFFLGHQW�RQ����
June 2010 in the district of Urarinas involving a barge belonging to a company which 
had been contracted by Pluspetrol Norte SA. A criminal complaint was brought against 
Pluspetrol Norte SA, the transport company Challenger, E.I.R.L., SAMA and other 
companies for the dumping of oil.88  The investigations only commenced three months 
after the spill. Based on these investigations, the Special Prosecutor for Environmental 
Matters deemed that there was no evidence of crimes against public health, and decided 
to close the case in mid-2012. However, towards the end of 2012 the case was reopened 
following pressure by ACODECOSPAT.��

Case 4

7HQ�FULPLQDO�FRPSODLQWV�ZHUH�¿OHG�IROORZLQJ�WKH�VSLOO�RI�������EDUUHOV�RI�RLO�DV�D�UHVXOW�
of the sinking of a barge in the Marañón River in October 2000. However, the case 
was closed having been declared to be outside the period of prescription, because more 
than ten years had passed between the events and the initiation of the investigation. 
ACODECOSPAT is demanding that the closure of the case be reviewed.



��� Delphine Raynal

Case 5

In 2007, in the Los Angeles district court in the USA, the organization EarthRights 
,QWHUQDWLRQDO��(5,��¿OHG�VXLW�DJDLQVW�2;<�RQ�EHKDOI�RI����PHPEHUV�RI�WKH�$FKXDU�SHRSOH�
for the pollution of the Corrientes River during the course of 30 years of oil exploitation. 
The case is ongoing, primarily due to the various appeals lodged by the company.���This 
VDPH�FODLP�ZDV�¿OHG�LQ������E\�D�FRQJUHVVPDQ�LQ�WKH�1DXWD�3XEOLF�3URVHFXWRU¶V�2I¿FH��
In December 2012, the process was still in the preliminary investigation stage.��

The lack of diligence and of outcomes in these cases contrasts with the rapid rate at 
which proceedings against the community members have advanced.

Case 1

On 20 March 2008, in a protest to demand their rights, indigenous communities took 
FRQWURO�RI�WKH�3OXVSHWURO�DLU¿HOG�LQ�$QGRDV��&ODVKHV�ZKLFK�IROORZHG�WKH�LQWHUYHQWLRQ�RI�
WKH�SROLFH�OHIW�DW�OHDVW�RQH�SROLFH�RI¿FHU�GHDG�DQG����LQGLJHQRXV�FRPPXQLW\�PHPEHUV�
were detained.�� As a result, 21 members of the indigenous Achuar and Kichwa ethnic 
groups were charged.��� They were acquitted by the Second Criminal Court of Justice 
RI� /RUHWR� �'HFHPEHU� �������ZLWK� WKH� UXOLQJ� XSKHOG� E\� WKH�&ULPLQDO�&KDPEHU� RI� WKH�
Supreme Court in August 2011.��

Case 2

In May 2008, the communities of the Corrientes, Pastaza and Tigre River watersheds 
and their respective federations mobilized in order to demand protection of their rights. 
On one occasion there were clashes in the oil company headquarters in Andoas (in the 
province of Datem, Marañón). As a result 45 people were arrested in Nauta and Iquitos. 
2Q����0D\�������³���ZHUH� LQWHUQHG� LQ� WKH�0D\QDV�6HQWHQFHG�DQG�$FFXVHG�-DLO��7KH�
others found themselves under house arrest”.��

���������8QFRPSOHWHG�DQG�XQIXO¿OOHG�HQYLURQPHQWDO�PDQDJHPHQW�
instruments 

6LQFH������� WKH�3HUXYLDQ� OHJLVODWLRQ� UHTXLUHV� DOO� RSHUDWRUV�RI�RLO� H[SORLWDWLRQ�SURMHFWV�
to submit an Environmental Compliance and Management Programme (Programa de 
$GHFXDFLyQ�\�0DQHMR�$PELHQWDO���3$0$���'6�1R���������(0���,Q�������6XSSOHPHQWDU\�
Environmental Programmes (Programas Ambientales Complementarios -PAC)������������������� 
and Closure Plans (DS No. 028-2003) were also created. The PAMA for Block 8 was 
DSSURYHG�LQ������DQG�2;<�KDG�LWV�3$0(�IRU�EORFN��$�DSSURYHG�LQ�������7KH�3$&¶V�
SUHVHQWHG�E\�3OXVSHWURO��ZKLFK�ZHUH�DSSURYHG�LQ�������EORFN��$%��DQG�������EORFN����
H[SLUHG�LQ�������IROORZLQJ�DQ�H[WHQVLRQ�RI�WKH�3$&�IRU�EORFN��$%��7KH�3$&¶V�LQFOXGHG�
two projects: a plan to update the water treatment system; and a soil remediation plan. 
$FFRUGLQJ�WR�3OXVSHWURO��LQ�WKH�EORFN��$%��LW�PDQDJHG�WR�UHPHGLDWH������RI�WKH�VRLO�DQG�
UH�LQMHFW������RI�WKH�ZDWHU��ZKLOH�LQ�EORFN��������RI�WKH�VRLO�ZDV�UHPHGLDWHG�DQG������
of the water re-injected.��

However, the reality is that the environmental management tools developed by 
WKH� FRPSDQ\� LWVHOI� DUH� LQVXI¿FLHQW��� due in part to shortcomings in the legislation 
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itself and the complacency of State,���  and in part to failures by the company when 
developing the tools.100 Nevertheless, as the OSINERGMIN monitoring reports and the 
resolutions OEFA demonstrate, despite the reiteration of observations and reports of the 
environmental monitoring institutions of the Peruvian State,101 there has been a “repeated 
failure of Pluspetrol Norte” to comply with the commitments contained in the PAMA 
and PAC’s102 and the closure plans which the company itself provided. In the few cases 
ZKHUH�DGPLQLVWUDWLYH�¿QHV�RU�GLVFLSOLQDU\�DFWLRQV�KDYH�EHHQ�LVVXHG�IRU�VXFK�EUHDFKHV��
the company has sought to counteract them or has challenged them before the courts and 
appealed decisions.103 

���������$GPLQLVWUDWLYH�DQG�¿QDQFLDO�VDQFWLRQV

%HWZHHQ�HDUO\������DQG�-DQXDU\�������26,1(5*0,1�DXGLWHG����VSLOOV�LQ�ERWK�EORFNV��
In total, it adopted 10 resolutions sanctioning the company, 15 technical requests for 
sanction, and 17 technical requests to close the case.104 In 2012, OEFA issued at least 
three resolutions sanctioning the company for breach of the PAMA and the PAC’s in 
blocks 8 and 1AB.105� ,Q� WXUQ��RQ����-DQXDU\�������3OXVSHWURO�ZDV�¿QHG�6������PLOOLRQ�
“for failing to comply with environmental remediation activities in block 8 in the Pacaya 
Samiria National Reserve”.106�7KH�ODWWHU�¿QH�KDV�EHHQ�WKH�PRVW�LPSRUWDQW�LQ�WHUPV�RI�WKH�
amount of the sanction.107 The company appealed,108 and the decision was upheld by the 
Environmental Control Tribunal (TFA) on 8 January 2013. In addition, “OEFA decided 
WR�¿QH�3OXVSHWURO�1RUWH�6$�RQ�VHYHUDO�RFFDVLRQV�IRU��QRW�FRQGXFWLQJ�UHJXODU�LQVSHFWLRQ�
programmes, not submitting information, not taking actions to remedy the situation, 
exceeding the target levels of barium, not installing valves in the pipeline, and for being 
UHVSRQVLEOH�IRU�VHYHUDO�RLO�VSLOOV�EHWZHHQ������DQG�����´�109

7KHVH�ZHUH�DOO�¿QDQFLDO�SHQDOWLHV110 which the company has systematically challenged 
before the courts, and, as a result, it has not complied with many of the sanctions. 
According to statistics of OSINERGMIN, “by May 2013 evidence for both blocks shows 
WKDW� ������RI� WKH� ¿QHV� KDYH� QRW� EHHQ� SRVVLEOH� WR� FROOHFW�� RI�ZKLFK� ������ DUH� XQGHU�
review by the judiciary”.111�2I�WKH�WRWDO�6��������������LQ�¿QHV��WKH�WRWDO�XQSDLG�DPRXQW�LV�
6���������������)LQHV�IRU�QRQFRPSOLDQFH�ZLWK�HQYLURQPHQWDO�LQVWUXPHQWV�PDNH�XS�RQO\�
���RI�FDVHV��EXW�DFFRXQW�IRU�������RI�WKH�WRWDO�DPRXQW�RI�¿QHV�LPSRVHG��������RI�¿QHV�
DUH�IRU�RLO�VSLOOV�DQG�UHSUHVHQW������RI�WKH�WRWDO�DPRXQW�RI�VDQFWLRQV�112

,W�LV�ZRUWK�KLJKOLJKWLQJ�WKDW��HYHQ�LI�WKH\�DUH�SDLG��WKH�SD\PHQW�RI�WKH�¿QHV�JRHV�WR�WKH�
6WDWH�DQG�GRHV�QRW�QHFHVVDULO\�EHQH¿W�WKH�DIIHFWHG�FRPPXQLWLHV��DQG�DV�D�UHVXOW�LW�GRHV�
not contribute to repairing the damage caused to those communities. It is also important 
to note that in cases where a spill occurs, if the company informs the authorities within 
the agreed deadline and reports on the contingency measures adopted, it will not be 
penalized. Indeed, oil spills are considered as an inherent risk which is involved in 
the activity and are covered by the contingency plan which is included in the PAMA. 
0HDQZKLOH�� UHOHYDQW� 6WDWH� LQVWLWXWLRQV� GR� QRW� KDYH� VXI¿FLHQW� FDSDFLW\� WR� HIIHFWLYHO\�
monitor the remedial actions undertaken by the company. Consequently, according to a 
technical assessment of PUINAMUDT, the company generally attempts to conceal part 
of the pollution arising from spills before informing those authorities.
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In another area, in September 2010 the Ombudsman reported that following a major 
VSLOO� �RI� ��� -XQH� ����� �� VHH� VHFWLRQ� ��������� LQ� WKH�0DUDxyQ�5LYHU�� WKH�0DQDJHPHQW�
of the Captaincy of the Ports of Yurimaguas sanctioned the company for violating the 
regulations and for not reporting the spill immediately (Captaincy Resolution 004-2010). 
7KH\�DOVR�LPSRVHG�¿QHV�RQ�3OXVSHWURO�DQG�3HWURSHU~�IRU�QRW�KDYLQJ�D�FRQWLQJHQF\�SODQ�
addressing the issue of oil spills duly approved by the maritime authority. However the 
$SSHDOV�&RPPLWWHH�RI�WKH�'LUHFWRUDWH�RI�WKH�&DSWDLQF\�RI�3RUWV�QXOOL¿HG�WKLV�VDQFWLRQ�113

In summary, just as for the development and monitoring of environmental management 
instruments, the Peruvian State sometimes demonstrates a limited will and capacity to 
monitor and sanction companies for breaches of environmental legislation (on this point 
see §7.3). However, in most cases where sanctions are issued against Pluspetrol, it either 
fails to comply with them or limits their effectiveness.

7.2.1.4. The undermining of an unprecedented attempt to provide 
remedy

A case which is worthy of highlighting is that of the Shanshococha lagoon,114 in the 
Pastaza River basin (Andoas district, province of Datem, Marañón). The Shanshococha 
ODJRRQ�FRYHUHG�DQ�DUHD�RI����������P��DQG�ZDV�ORFDWHG�DSSUR[LPDWHO\�����P�IURP�WKH�
South Capahuari Platform 18. It was contaminated by discharges which reached great 
depths. In order to hide the damage, the company proceeded to drain the lagoon and 
remove the bottom soils which caused the disappearance of the lagoon.

,Q�DQ�XQSUHFHGHQWHG�DFW��2()$�QRW�RQO\�¿QHG�WKH�FRPSDQ\�����������,PSRVHG�7D[�
Units - UITs) but also ordered that as a remedy the company “create a new lagoon or, 
if appropriate, enhance or protect a water body or zone within the affected area.”115 

+RZHYHU�� 3OXVSHWURO� GHQLHG� LWV� UHVSRQVLELOLW\� DQG� DGRSWHG� D� GH¿DQW� DWWLWXGH� WRZDUG�
OEFA.��� At the time, certain media channels which were aligned with the hydrocarbon 
sector endeavoured to delegitimize the sanction of OEFA.117

7.2.2. Dialogue and declarations of emergency: the result of constant 
mobilisations

7.2.2.1. Background to the process: the demonstrations that led to 
dialogue and declarations of emergency

It is important to highlight that the process of dialogue, the declarations of emergency, as 
well as other measures taken by the government and the Peruvian authorities have been 
the result of constant mobilization of the communities living in the Pastaza, Corrientes, 
Tigre and Marañón River watersheds. The most notable are those demonstrations that led 
to the signing of memoranda of understanding between the communities, the Peruvian 
authorities, and on some occasions the company.118 Such is the case of the Dorissa Act 
����2FWREHU������� ��&RUULHQWHV���� the Act of Pastaza (25 May 2011)120 and the Topal 
Alliance Act (17 June 2012) - Pastaza;121 and the 01-Nauta Act or the Act of Tigre (24 
October 2011) - Tigre.122 All of these agreements were reached after several months, or 
even years, of community protests, and usually as a result of coercive measures such as 
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the taking over of company bases or airports (Dorissa and Andoas), or the blocking of 
the river. They include commitments on health, education, production and infrastructure, 
holistic development, territorial rights and prior consultation. However, these agreements 
only apply to their respective areas and have not been fully complied with,123 a reality 
which explains the continued mobilization of communities to enforce the agreements and 
to seek a response to their demands.124

Photo of petrol spill area in Block 1AB taken during visit of congress representatives. 
Photo: Environmental Monitor Federation of Native Communities of Corrientes                                  

(Federación de Comunidades Nativas del Corrientes) - FECONACO.

7.2.2.2. The dialogue process

Until recently, the only clear political support came from particular congressmen. 
Subsequently, the Congressional Commission of the Andean, Amazonian and Afro-
Peruvian Peoples and the Environmental and Ecology conducted visits to the area 
and presented several reports on the situation of the indigenous peoples in the four 
watersheds.125 ,Q�1RYHPEHU�������DV�D�UHVXOW�RI�WKH�¿UVW�UHSRUW��D�:RUNLQJ�*URXS�RQ�WKH�
Indigenous and Environmental Situation in the four watersheds was established. The 
Congressional Commission on Justice and Human Rights also presented a report during 
the 2012-2013 parliamentary term.���
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The dialogue between the Peruvian authorities and the indigenous communities of the 
four watersheds is primarily being carried out through multi-sectorial commissions. As 
for the company, it frequently demonstrates an unwillingness to deal with the situation 
and has repeatedly refused to sign agreements.

· Multi-sectorial Commission (2012-2014) and social and environmental 
monitoring

7KH�¿UVW�0XOWL�VHFWRULDO�&RPPLVVLRQ�������WR������127  was composed of various state 
entities to “analyse, design and propose measures to improve social and environmental 
conditions of the populations in the Pastaza, Tigre, Corrientes and Marañón River 
watersheds”.128 This committee succeeded the Environmental Working Group which had 
been established in January 2012.

Within this framework, the environmental and health authorities of the Peruvian 
State129 conducted monitoring activities and environmental assessments in the four 
watersheds: Pastaza, in October 2012; Corrientes, in April and June 2013; Tigre, in June 
and July 2013; and Marañón, in September 2013.130 The results, presented and delivered 
to communities, show high levels of contamination throughout the area corroborating 
previous reports by the communities’ own organizations.131 This was the main achievement 
of the Commission. In contrast, the results of the activities of the social working group, 
which was responsible for the development of a social diagnosis, were poor, “primarily 
due to a lack of understanding of intercultural relations”.132

· The Multi-sectorial Development Commission for the watersheds

In addition, on 31 March 2014, under the framework of the previous Multi-sectorial 
Commission, the Prime Minister (PCM) provided for the creation a Multi-sectorial 
Commission for the “Development of the Pastaza, Tigre, Corrientes and Marañón 
watersheds, in the department of Loreto”.133 The duration of the Commission is 15 
months, and it comprises of representatives of the State, indigenous communities, and the 
company. It was established on 27 May 2014134 and should propose measures to enable 
the integral development of the four watersheds.135

However, from late April 2014 to late August 2014, Pluspetrol has refused to 
participate,��� thereby seriously jeopardizing the dialogue process and the prospect for 
agreements and remedy. Despite this, following several demonstrations by the indigenous 
federations, the dialogue was resumed on 1 July 2014, with the participation of the State 
and the federations of the four watersheds.137 Three roundtables were formed, addressing: 
i) development, health and sanitation; ii) environmental remediation and compensation; 
iii) land titling and compensation. This Development Commission and its roundtables 
are important advances. If the will exists on behalf of the parties, the Commission and 
roundtable could facilitate the remedy of human rights violations which occurred in the 
context of oil exploitation in the four Amazonian watersheds.

,Q� WKLV� FRQWH[W�� LQ� -XQH������� IRU� WKH�¿UVW� WLPH�� WKH�3HUXYLDQ�JRYHUQPHQW�� WKURXJK�
the Minister of Energy and Mines, recognized the gravity of the situation caused by the 
pollution and the fact that development in Peru has been at the expense of the peoples of 
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the area.138 However, these statements were made behind closed doors and not in a public 
manner. Had they been made publically they would have constituted a form of reparation 
for the indigenous communities, without detriment to other urgent measures which need 
to be taken.

7.2.2.3. Declarations of emergency

On the basis of the monitoring conducted under the Multi-sectorial Commission, the 
government adopted resolutions declaring an environmental emergency in each of the 
watersheds.��� Each declaration includes an Immediate and Short Term Action Plan for 
(QYLURQPHQWDO�(PHUJHQF\�FDUH��7KH�$FWLRQ�3ODQV�IRU�HDFK�ZDWHUVKHG�VSHFL¿FDOO\�DLP�
to “reduce the risk to health and the environment in the affected areas.” In the case of 
the Pastaza River, it envisages measures for treatment and sanitation of water for human 
FRQVXPSWLRQ��LGHQWL¿FDWLRQ�RI�SROOXWLRQ�VRXUFHV�DQG�RI�GLUHFWO\�DQG�LQGLUHFWO\�LPSDFWHG�
areas; epidemiological studies and studies on the impact of pollution on species which 
are for human consumption. The resolution was subsequently amended at the request of 
communities. Measures were introduced in relation to food security and soil remediation. 
Action plans for the Corrientes and Tigre river watersheds only include measures for 
WUHDWPHQW� DQG� SXUL¿FDWLRQ� RI� ZDWHU� IRU� KXPDQ� FRQVXPSWLRQ� DQG� WKH� LGHQWL¿FDWLRQ� RI�
pollution sources and of directly and indirectly impacted areas. In addition to these 
PHDVXUHV� WKH�DFWLRQ�SODQ�IRU� WKH�0DUDxyQ�5LYHU�ZDWHUVKHG�LQFOXGHV� WKH� LGHQWL¿FDWLRQ��
through participatory monitoring, of additional impact areas. (See table in Annex 1)

On 30 April 2014, the Prime Minister declared a 180 working day Health Emergency in 
WKH����ORFDWLRQV�FRYHUHG�E\�WKH�HQYLURQPHQWDO�HPHUJHQF\�GHFODUDWLRQV�140 The emergency 
declarations suffer from a series of limitations, in particular their geographical scope 
which excludes several communities as well as a number of impacted areas. The measures 
focus primarily on water quality and, apart from the declaration of environmental 
emergency in Pastaza, they do not address the rights to a healthy environment, to health 
and to food.141 The proposed measures are short term and do not aim to ensure a long-
term reversal of the impacts of pollution and the prevention of further contamination. It 
is hoped that the recently established Development Committee will be able to respond 
to these needs. Finally, there is a notable lack of progress around implementation of, or 
compliance with, the measures contained in the declaration of emergency.142 This is due, 
in part, to the fact that the environmental emergency declarations were not accompanied 
by a dedicated budget. As for the health emergency declaration, the allocation of funding 
requires a revision of the Ministry of Health’s budget which, by late July 2014, had yet to 
be realized. Likewise, the Development Committee which was set up in late May 2014 
does not have a dedicated budget.

This situation led to protests in April 2014 in the Corrientes watershed.143 In general, 
the responses of the State and the company and any associated progress continue to be 
driven by community mobilization. Therefore, in March and throughout the month of 
June 2014, several communities in the impacted watersheds organized themselves to call 
for the implementation and strengthening of the agreed measures and for responses to 
their demands.144
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�������0HDVXUHV�DJDLQVW�WKH�YLRODWLRQ�RI�VSHFL¿F�ULJKWV

Remedial measures should seek to eliminate the causes and effects of the rights violations 
and, as a result, their nature and extent are a function of the material and non-material 
damage which was caused. It is essential that they are consistent with the human rights 
YLRODWLRQV�ZKLFK�KDYH�EHHQ�LGHQWL¿HG��+RZHYHU��DV�ZLOO�EH�VHHQ��WKH�PHDVXUHV�WDNHQ�LQ�
this case are not commensurate with the extent of these violations, or with the criteria 
which should be met for a sustainable long-term solution. They do not constitute genuine 
reparation measures, but are instead more akin to measures aimed at addressing an 
emergency and do not entail preventing a recurrence of damage or further rights violations.

7.2.3.1. Right to a Healthy Environment

As discussed above, even if the declarations of environmental and health emergencies 
DQG�WKH�0XOWL�VHFWRULDO�&RPPLVVLRQ�ZLWK�LWV�RQ�JRLQJ�URXQGWDEOHV�DUH�DQ�LPSRUWDQW�¿UVW�
step, they have not yet provided an adequate response to the environmental pollution, and 
the measures taken to date cannot be considered to be adequate remedial measures. This 
is contrary to the requirements of national legislation and of the pronouncements of the 
IACHR on the subject.145

Apart from the unsuccessful attempt 
of OEFA in its resolution in relation to 
the Shanshococha lagoon, there have 
been no reported measures aimed at 
restoring the environment and the rights 
of communities. The only reparations that 
have been recorded to date are targeted 
monetary payments. These are inadequate 
in light of the gravity of the situation and 
they do nothing to avoid the perpetuation 
of the company’s actions and omissions 
ZKLFK� FDXVHG� WKH� SUREOHP� LQ� WKH� ¿UVW�
place.

As with the responses to the impacts on 
other rights, the pattern has been to adopt 
a palliative approach to each emerging 
situation where the right to a healthy 
environment is affected. The following 
case is one of the few examples in which 
there was some form of reparation. After 
a major oil spill in the Marañón River 
RQ� ��� -XQH� ������ DQG� IROORZLQJ� WKH�
mobilization of indigenous communities 
in the districts of Urarinas, Parinari 
and Nauta, the company deposited S/. 

Kichwa environmental monitor holding an oil 
encrusted piece of forest soil, Block 1AB.             

Photo: Federation of Native Communities of Alto 
Tigre (Federación de Comunidades Nativas del     

Alto Tigre) – FECONAT
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���������IRU�HDFK�RI�WKH�������DIIHFWHG�IDPLOLHV��,W�DOVR�GHOLYHUHG�IRRG�DQG�ZDWHU�LQ�WKH�
weeks that followed.��� However, these are short term measures and do not remedy the 
pollution which continues to affect the communities.

7.2.3.2. Right to health and to life

$V�SRLQWHG�RXW�LQ�WKH������$6,6�UHSRUW��WKH�DFWLRQV�WKH�6WDWH�KDV�WDNHQ�WR�GHWHUPLQH�WKH�
health impact of the pollution caused by the oil exploration and exploitation activities 
UHÀHFW�WKH�VHULRXV�OLPLWDWLRQV�LQ�WHUPV�RI�ERWK�WKH�6WDWH¶V�ZLOO�DQG�LWV�FDSDFLW\��7KH�DFWLRQV�
of the company in relation to the health impacts are also inadequate.

'XH� WR� WKH� VLJQL¿FDQW� PRELOL]DWLRQV� RI� WKH� ORFDO� FRPPXQLWLHV� RI� WKH� &RUULHQWHV�
watershed it is the area which has seen the greatest response to claims in relation to 
KHDOWK�LPSDFWV��8QGHU�WKH�'RULVVD�$FW��2FWREHU��������D�&RPSUHKHQVLYH�+HDOWK�3ODQ�ZDV�
agreed for the Corrientes River watershed. Within this framework, the company agreed 
to the disbursement of 40 million soles over 10 years, which would be used, among other 
things, for the construction of a hospital building. In contrast, the emphasis on the right 
to health in other watersheds is poor, with the Tigre River watershed “having the worse 
coverage.”147 In June 2010, Pluspetrol reported the construction of the new hospital in 
Villa Trompeteros in Pastaza River watershed.148 However, the mere construction of a 
hospital does not, in itself, meet the health needs of the population. Among the common 
SUREOHPV�LGHQWL¿HG�E\�WKH�DQWKURSRORJLVW�$��&KLULI�LQ�WKH�IRXU�ZDWHUVKHGV�ZDV�WKH�LVRODWLRQ�
and shortage of health personnel; inadequate medical and communication equipment and 
infrastructure; and inadequate medicine and medical supplies.���

One outcome of the environmental and health emergency declarations was a 
commitment of the Ministry of Health to conduct an epidemiological study to determine 
the diseases from which the community members were suffering. This was to be followed 
by a toxicological study to identify the causes of the diseases. The epidemiological study 
ZDV�RQO\�FRPPHQFHG�LQ�-XO\�������7KH�FRQGXFW�RI�WKHVH�VWXGLHV�LV�D�¿UVW�VWHS�WRZDUGV�
remedies for violations of the right to health and life. However, the proposal has several 
shortcomings and limitations. Among other things, the toxicological studies would not 
take all of the heavy metals to which the communities are exposed into consideration;150 

and, according to a PUINAMUDT technical adviser, they are not being conducted in the 
most affected areas.

In June 2014, the government announced a “permanent campaign in the Achuar, 
Quechua and Candoshi communities involving specialized personnel who provide free 
vaccinations, dental care, nutritional and hygiene counselling and health, antenatal care 
and family planning counselling.”151 While these are necessary services, they do not 
DGGUHVV�WKH�VSHFL¿F�QHHGV�ZKLFK�DULVH�DV�D�UHVXOW�RI�WKH�KLJK�GHJUHH�RI�FRQWDPLQDWLRQ�LQ�
the area. Furthermore, environmental remediation measures are essential if the health of 
the local population is to be guaranteed.
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7.2.3.3. Right to Water

The right to water is, without doubt, the right that has received the most attention from 
the State and the company, and the one which has been most publicized by these entities. 
Consequently, within the context of the declarations of emergency, the government 
KDV�SURYLGHG�KXQGUHGV�RI�ZDWHU�SXUL¿FDWLRQ�NLWV�152 This measure, which was obviously 
necessary in light of the emergency, was of a temporary nature and neither the government 
nor the company can limit their interventions to such a measure. Furthermore, certain 
communities expressed concerns about the effectiveness of these kits.153

0,1$0�UHSRUWHG�WKDW�DQ�DVVHVVPHQW�ZRXOG�EH�FRQGXFWHG�DQG�WKDW�ZDWHU�SXUL¿FDWLRQ�
infrastructure would be put in place in the four watersheds.154  In June 2014, the 
JRYHUQPHQW�DQQRXQFHG�WKH�XSFRPLQJ�LQVWDOODWLRQ�RI����ZDWHU�SXUL¿FDWLRQ�SODQWV�LQ�WKH�
four watersheds and the implementation of interim measures.155

Even prior to the declarations of environmental and health emergencies, measures, 
such as the construction of water ponds, were taken by Pluspetrol and other entities. 
However, there are records of failures in many of these systems, “some as a result of 
problems in facilities and other arising from their misuse”.��� Worse still, “the systems 
for releasing the water are defective and they are frequently blocked” causing water 
stagnation which leads to the proliferation of mosquitos that cause malaria.157

As is the case for the right to health, the communities of the Corrientes River watershed 
are the best served in relation to their claims pertaining to the right to water. This is due 
to the commitments made by the State in the Dorissa Act. The Dorissa Act provides for 
the re-injection of the production water which is discharged into the Corrientes River 
watershed and for the provision of drinking water. However, water re-injection has not 
been carried out in an adequate manner and it has taken the State months to sanction 
Pluspetrol.158

A full diagnosis of the water quality and the pollution of soil and subsoil throughout 
the company’s impact area is necessary in order to: identify water sources which are not 
contaminated; establish secure water catchment and distribution systems; take measures 
to stop pollution and to remedy it permanently. However, to date the diagnosis is 
incomplete as it has not been carried out for all communities and all contaminated sites. 
7KH�DIRUHPHQWLRQHG�PHDVXUHV�DUH� LQVXI¿FLHQW�DQG� LQDGHTXDWH� WR�HQVXUH�ZDWHU�TXDOLW\��
%HVLGHV��HYHQ�LI�GRPHVWLF�ZDWHU�ZHUH�DGHTXDWHO\�SXUL¿HG��WKH�TXHVWLRQ�RI�WKH�LPSDFW�RI�
ULYHU�SROOXWLRQ�RQ�DJULFXOWXUH��SHUVRQDO�K\JLHQH��DQG�¿VKLQJ�ZRXOG�VWLOO�EH�SHQGLQJ��,Q�
this regard, the lack of water decontamination plans is an extremely serious issue.���

7.2.3.4. Right to Food

Following the Dorissa Act, food baskets were distributed in the Corrientes River 
watershed,��� and on 14 June 2014, within the framework of the Health Emergency 
Declaration, the Prime Minister participated in the distribution of food and water in the 
town of Andoas. However, not only was the solution a temporary one, but, once again, 
the support provided was inadequate.���
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The only case in which it could be argued that there was some form of redress in 
UHODWLRQ�WR�WKH�ULJKW�WR�IRRG�ZDV�WKH�¿QDQFLDO�FRPSHQVDWLRQ�ZKLFK�WKH�FRPSDQ\�SURYLGHG�
to the Native Community of Pucacuro following their protest regarding the pollution 
of the Atiliano lagoon.����  In September 2013, Pluspetrol provided S/. 3,000,000 as a 
community development fund. This was a very poor response, as remedies such as 
remediation of land and water resources remain essential.

7.2.3.5. Territorial rights

In the context of violations of their territorial rights, the communities of the four 
watersheds are demanding titles to their lands, compensation for the use of this land and 
for any damages which have been caused.

· Registration and titling of lands

The Peruvian government committed to titling the territories of communities, and 
negotiations are on-going in the roundtable in relation to the registration and titling of 
communal lands.

1RQHWKHOHVV��WKH�DQWKURSRORJLVW�$��&KLULI�KDV�LGHQWL¿HG�D�SDWWHUQ�RI�FRPPRQ�SUREOHPV�
and irregularities in relation to territorial issues across the four watersheds. These 
include: limited progress in the registration of lands; arbitrary and discriminatory land 
FODVVL¿FDWLRQ�� LJQRUDQFH� RI� WKH� KROLVWLF� QDWXUH� RI� LQGLJHQRXV� SURSHUW\�� WKH� H[FOXVLRQ�
of water bodies (rivers and lakes) when titling communal territories; attribution of a 
constitutive (as opposed to declarative) character to resolutions with regard to native 
communities (thereby denying their pre-existing legal personality). He also denounced 
the legally invalid exclusion by the Regional Government of Loreto (GOREL) of certain 
areas that are occupied by the company’s premises.

The exclusion of certain parts of their territories has resulted in “a major division of 
the communities’ territory” in contradiction with the requirements of ILO Convention 
��������$OVR��DQG�DV�D�UHVXOW�RI�WKLV��WKH�DUHD�ZKLFK�LV�WLWOHG�LV�LQVXI¿FLHQW��LQ�SDUWLFXODU�GXH�
to rising water levels during the rainy season.���

· Compensation for land use and reparations for damage caused

The communities are entitled to compensation for the use of their territories, and 
reparations for the damage caused.����+RZHYHU��WKHUH�DUH�VHULRXV�GLI¿FXOWLHV�LQ�GHWHUPLQLQJ�
the amounts because, as A. Chirif points out, “the exact areas to be compensated for 
easements are unknown” and “the magnitude of impacts which must be compensated 
is unknown.”����/LNHZLVH��RQH�RI�WKH�PDLQ�FDXVHV�RI�WKH�GLI¿FXOWLHV�LV�WKH�IDFW�WKDW�WKH�
government has granted the company the free use of the territories for the duration of 
concessions,��� in violation of the rights of communities and of national legislation.���

In the case of block 8, the company has agreements for the use of land with those 
communities in the directly impacted area, whereas it has a relationship based on ad 
hoc cooperation involving the limited provision of services with those in the indirectly 
impacted areas.��� Neither scenario constitutes adequate compensation or redress for 
violations of the rights of the communities.
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The communities in each of the watersheds have mobilized in order to demand 
FRPSHQVDWLRQ�DQG�LQGHPQL¿FDWLRQ�IRU�WKH�XVH�RI�WKH�ULYHU�DQG�RI�WKHLU�ODQGV��+RZHYHU��
even if in two cases the company has pledged to meet their demands, there have been no 
tangible outcomes to date.170

As the lawyer Juan Carlos Ruiz Molleda reminds us, the economic value of land is 
not the only thing that should be taken into account. Rather the cultural and spiritual 
value to the people should be given particular consideration in accordance with ILO 
&RQYHQWLRQ������DUW��������DQG�WKH�SURYLVLRQV�RI�WKH�&&��-XGJPHQW������������3,���7&��
§52). Ultimately, “[t]he entity responsible for such compensation is the private company 
or contractor, as the law refers to them, with the State acting as the guarantor of rights”.171

���������7KH�ULJKW�WR�VHOI�GHWHUPLQDWLRQ��XQFHUWDLQW\�UHJDUGLQJ�WKH�
IXO¿OPHQW�RI�WKH�ULJKW�WR�FRQVXOWDWLRQ

Indigenous peoples in the four watersheds demand prior consultations before existing 
concessions are extended or new concessions are granted.

7KH�FRQWUDFW�ZLWK�3OXVSHWURO� WR� H[SORLW� EORFN��$%� �QHZ�EORFN������ H[SLUHV�RQ����
August 2015. Despite the serious pollution the government announced a public auction to 
determine the new operator for the block172  and stated that a consultation process would 
take place before the new concession was issued.173  However, worryingly, since then 
the State has issued contradictory statements.174  Far from responding to and providing 
remedies for the violation of the right to self-determination and free, prior and informed 
consultation of indigenous peoples of the area, the renewal of the license contract without 
prior consultations would deepen and perpetuate the violation of these rights.

7.2.3.7. Labour rights

In response to protests held between September 2008 and March 2010 at the Andoas oil 
exploitation facilitates by workers demanding better working conditions,175 the Loreto 
5HJLRQDO�/DERXU�2I¿FH�UHSHDWHGO\�DVNHG�3OXVSHWURO�WR�SURYLGH�WUDQVSRUWDWLRQ�LQ�RUGHU�WR�
access the oil exploitation areas and conduct labour inspections. However, the absence 
of a response from the company prevented the inspection from being performed. The 
/RUHWR�5HJLRQDO�/DERXU�5HJLVWUDWLRQ�DQG�,QVSHFWLRQ�2I¿FH�VDQFWLRQHG�WKH�WUDQVSRUWDWLRQ�
company SERTRANSA SRL for breaches of labour standards and safety and health at 
work and also sanctioned three of the 23 Pluspetrol contractors (Manpower Perú SA, 
Aviation Repair and Transportation SAC and Bureau Veritas of Perú SA) for violations 
of the inspection process. However, SERTRANSA SRL appealed the penalty. And 
VXUSULVLQJO\��LQ�6HSWHPEHU�������WKH�VDQFWLRQV�DJDLQVW�0DQSRZHU�ZHUH�GURSSHG�GXH�WR�
the failure to conduct the inspection visit. This situation is worrying, given that it was the 
company itself (Pluspetrol and its contractors) which obstructed the inspection visit. It is 
also a very serious concern that the State does not have the necessary capacity to perform 
such inspections, and instead depends on the cooperation and willingness of the company 
in order to conduct them.
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7.2.4. Access to other mechanisms

7KH�2PEXGVPDQ� �'HIHQVRUtD� GHO� 3XHEOR�� KDV� VSHQW� VHYHUDO� \HDUV� UHSRUWLQJ� FRQÀLFWV�
related to the activities of Pluspetrol in the area and is assisting with the dialogue process.

In 2010, the IACHR Rapporteur on the rights of indigenous peoples requested 
information from the Peruvian government regarding an oil spill in the Marañón River.��� 
In December 2013, the former UN Special Rapporteur on the rights of indigenous peoples, 
Mr James Anaya, conducted a country mission to Peru during which he held meetings 
in the Department of Loreto. At the end of his visit, he described the situation in the four 
watersheds as a “critical situation that must be addressed with the urgency it deserves,” 
and expressed his support for the demands of indigenous communities.177

On December 15, 2014, the current UN Special Rapporteur on the rights of indigenous 
peoples, Ms Victoria Tauli-Corpuz, and the UN Special Rapporteur on the implications 
for human rights of the environmentally sound management and disposal of hazardous 
substances and wastes, Mr Baskut Tuncak, again raised the issue of the human rights 
impacts of Pluspetrol’s activities. In a public press release, they drew the Peruvian 
government’s attention to the importance of ensuring remediation for these impacts and 
clean-up of the land “before re-licensing the land and making an awful situation worse” 
as well as the need for consultations in order to obtain the communities’ free prior and 
informed consent.178 The two Rapporteurs stressed that any renewal of the licences absent 
these and other pre-conditions would only serve to perpetuate and exacerbate the existing 
serious violations of human rights of indigenous peoples, including their right to health, 
food and water.��� 

Other UN and Inter-American human rights organs have yet to be engaged in relation 
to the situation in the Pastaza, Tigre, Corrientes and Marañón River watersheds. Similarly, 
there are no known complaints or remedial decisions addressed to, or issued by, judicial 
or quasi-judicial mechanisms in the company’s headquarters countries - Argentina and 
the Netherlands. Finally, the only extraterritorial proceeding in a third country is in the 
United States, where OXY has its headquarters, referred to above in Section 7.2.1.1.

7.3. Permissive attitude of the State towards the company

In addition to the inaction and inadequate responses of the Peruvian State with regard to 
ensuring redress for the human rights violations which occurred in the context of the oil 
activities in the four watersheds, there are several factors which on occasions point to its 
complacency towards, or even complicity with, Pluspetrol and extractive companies in 
general.

Of particular concern is the re-victimization of communities. There is a tendency 
on the part of the company and the authorities to claim that “vandalism” has been the 
cause of oil spills180 - claims which are then echoed in the national press. According to 
the Congressional Commission on Andean, Amazonian and Afro-Peruvian Peoples, the 
Environment and Ecology, on 15 May 2013 an OSINERGMIN presentation to Congress 
“showed a statistic that establishes vandalism as the main cause of leaks in block 8, 
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without identifying or proving who they are referring to when making the assertion.”181 
,Q�WKH�FDVH�RI�EORFN����26,1(5*0,1�DWWULEXWHG�����RI�WKH�RLO�VSLOOV�WR�YDQGDOLVP��ZLWK�
WKRVH�VSLOOV�UHSUHVHQWLQJ�������RI�WRWDO�EDUUHOV�VSLOOHG�

Another concern is the recent change in the legal interpretation of the current legislation 
which led to the closure plans being replaced by decontamination plans. Decontamination 
plans are far more limited than closure plans, both in terms of restoration actions and their 
scope, as decontamination plans are limited to land, and do not include water sources and 
abandoned infrastructure.182 Furthermore, this change in regulation - two years before 
the completion of the block 1AB concession – includes deadlines that will be impossible 
for Pluspetrol to meet before the expiration of the concession. As a result, “Pluspetrol is 
released from the obligation to comply with its closure plans.”183

7KH�VLWXDWLRQ�LV�PDGH�PRUH�FRPSOH[�E\�WKH�PXOWLSOH�UHFRQ¿JXUDWLRQV�RI�EORFN��$%��
The Congressional Commission on Andean, Amazonian and Afro-Peruvian Peoples, 
the Environment and Ecology has clearly pointed out the manoeuvres by the Peruvian 
authorities in relation to environmental liabilities associated with block 1AB. The 
manoeuvre consisted of reducing the concession area in October 2011, without complying 
with the closure plans, and then re-incorporating these areas in August 2012, leading to 
D�¿QDO�WRWDO�DUHD�ZKLFK�H[FHHGHG�WKH�LQLWLDO�WRWDO�DUHD�E\�WKUHH�SHUFHQW��7KHVH�FKDQJHV�
created a legal vacuum, leaving communities in a vulnerable situation, and making it 
GLI¿FXOW�WR�SXUVXH�UHSDUDWLRQV�IRU�ULJKWV�ZKLFK�KDG�EHHQ�YLRODWHG��7KH\�DOVR�JLYH�ULVH�WR�
a situation whereby the Peruvian State was complicit in the violations of those human 
rights.

Finally, recent legislative amendments are also a source of concern. In 2013, MINAM 
approved new instruments to address a previous legal vacuum and require companies “to 
rehabilitate all of the affected areas.”184  However, in the case of Pluspetrol, there will not 
EH�VXI¿FLHQW�WLPH�WR�LPSOHPHQW�WKH�QHZ�PHDVXUH�LQ�EORFN��$%��$�UHIRUP�LQ�$SULO������
also strengthened OEFA’s sanctioning powers. It did so by removing the suspensory 
effect of the “contentious administrative complaints, amparo and other proceedings” 
used by the companies to challenge administrative sanctions issued by the OEFA against 
them.185.

However, on July 11, 2014, Congress passed Law 30230, entitled “Act which 
HVWDEOLVKHV�7D[�0HDVXUHV��6LPSOL¿FDWLRQ�RI�3URFHGXUHV�DQG�3HUPLWV�IRU�WKH�3URPRWLRQ�
and Revitalization of Investment in the country”.��� On the positive side it requires OEFA 
to privilege preventive and corrective measures in the case of “environmentally unlawful 
conduct”. However, the new law weakens OEFA’s capacity to impose sanctions. It also 
transfers MINAM’s powers for the creation of protected areas to the Prime Minister, 
converting this technical decision into one of a political nature, thereby weakening its 
protective nature. In addition, it reduces the timeframes for approval of environmental 
impact studies and introduces legal measures to facilitate and accelerate investment 
projects, without making reference to the rights of communities and indigenous peoples.187
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8. Conclusions and recommendations

There are numerous violations of human rights affecting more than one hundred 
indigenous communities as the result of oil exploration and exploitation in blocks 8 and 
1AB currently operated by the transnational company Pluspetrol. Both the Peruvian 
State and Pluspetrol have responsibilities in relation to these rights violations which 
arise from their actions or omissions. The weak State presence in the area; its lack of 
capacity in terms of monitoring, control and sanctioning, and its permissive attitude 
towards extractive industries have contributed to the violations. To date, there have been 
very few sanctions imposed on those responsible. With the exception of some minimal 
¿QDQFLDO�FRPSHQVDWLRQ�SURYLGHG�WR�FHUWDLQ�FRPPXQLWLHV��WKH�UHVSRQVHV�RI�WKH�6WDWH�DQG�
the company have been ad hoc and do not constitute remedial or preventive measures 
or guarantees of non-repetition. As pointed out by the Congressional Commission on 
Andean, Amazonian and Afro-Peruvian Peoples, the Environment and Ecology, “both 
WKH�JHQHUDO�DQG�VSHFL¿F�GHPDQGV�UHODWH�WR�WKH�SURWHFWLRQ�RI�WHUULWRU\�DQG�WKHUHIRUH�DUH�
RI� D� VWUDWHJLF� QDWXUH�� KRZHYHU�� WKHVH� DUH� QRW� EHLQJ� DGGUHVVHG��$V� D� UHVXOW� WKH� FRQÀLFW�
will not be resolved by focusing exclusively on environmental impacts or issues such 
as access to water for human consumption and health”.188 Indeed, in some cases there is 
evidence of re-victimization of communities, and legal reforms that, instead of protecting 
WKH�SRSXODWLRQ��IDFLOLWDWH�FRUSRUDWH�LPSXQLW\�DQG�EHQH¿W�WKH�H[WUDFWLYH�LQGXVWULHV�WR�WKH�
detriment of the population. It is the responsibility of the Peruvian State, Pluspetrol and 
those countries - Argentina and the Netherlands - where its corporate headquarters are 
located to ensure that victims have appropriate and effective access to justice and remedy 
and to ensure non-repetition of rights violations.

In light of this, we wish to make the following recommendations which are aimed at 
reinforcing and complementing the demands made by the indigenous federations of the 
four watersheds. The recommendations relate to access to remedy, including measures 
to ensure access to justice, restitution, compensation and guarantees of non-repetition:

8.1. To the Peruvian State:

1. Take urgent preventive measures both at the national level and in relation to the 
company to prevent continued environmental damage, in particular to stop oil 
spills;

2. Oblige the company to adopt and implement urgent measures to decontaminate 
the water and soil in all areas affected by its activities;

3. Continue to provide access to uncontaminated food and drinking water to all 
affected communities, in consultation with them and with their consent, while 
the pollution is being remedied;

4. Conduct, with the participation of affected communities, epidemiological and 
toxicological studies to determine the diseases from which members of the 
community suffer, identify their causes, develop appropriate methodologies to 
assess these and provide the necessary treatment;
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5. Facilitate and support victims’ access to redress mechanisms through the 
dissemination of information regarding such mechanisms, and technical and 
¿QDQFLDO�DVVLVWDQFH�IRU�DGYLFH�DQG�OHJDO�UHSUHVHQWDWLRQ�ZKHQ�HQJDJLQJ�ZLWK�
redress mechanisms;

��� ,QYHVWLJDWH��SURVHFXWH�DQG�SXQLVK�WKH�FRPSDQ\��DQG�LWV�PDQDJHUV�DQG�GLUHFWRUV��
through administrative, civil and criminal justice, for the damage and human rights 
violations the company has caused and compel it to compensate and remedy the 
affected communities;

7. Recognize the gravity of the situation and publicly apologize for violations 
caused, or facilitated, by the State’s permissive attitude;

8. Refrain from criminalizing and re-victimizing communities;

��� 5HJLVWHU�DQG�WLWOH�WKH�ODQG�RI�LQGLJHQRXV�FRPPXQLWLHV�

10. Repeal the resolutions which granted free easements to the company;

11. Compel the company to compensate communities for the use of their territories;

12. Recognize and institutionalize community environmental monitoring systems;

13. Ensure the participation of indigenous organizations in the development, 
evaluation and monitoring of the implementation of environmental management 
instruments; 

14. Ensure public access to information in relation to administrative sanctioning 
procedures;

15. Review the national legal framework from a human rights perspective in order 
to prevent similar violations of human rights in the future and to protect the 
environment, and refrain from promoting or adopting retrogressive measures;

����6XVSHQG�WKH�JUDQWLQJ�RI�QHZ�K\GURFDUERQV�FRQFHVVLRQV�XQWLO�WKH�DUHD�LV�
decontaminated and the vacuums in the legal framework are resolved;

17. Guarantee the civil and political, as well as the economic, social, cultural and 
environmental rights of communities, in line with the needs expressed by the 
communities themselves;

18. Promote, with the participation of and in consultation with the respective 
communities, alternative non-extractive industry based forms of development 
and economic activities;

����+ROG�JRRG�IDLWK�IUHH�SULRU�DQG�LQIRUPHG�FRQVXOWDWLRQV�SULRU�WR�JUDQWLQJ�QHZ�
concessions; 

20. Fully comply with the recommendations of the current and previous UN Special 
Rapporteurs on the rights of indigenous peoples and other UN and Inter-
American mechanisms in relation to the case. 
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8.2. To Pluspetrol:

1. Take urgent action to prevent further environmental damage, in particular oil 
spills;

2. Refrain from actions that give rise to water or soil pollution, or that involve 
deforestation or are aimed at concealing any pollution caused;

3. Immediately adopt and implement measures to decontaminate soil and water in 
all areas affected by its activities;

��� &RPSO\� ZLWK� ¿QDQFLDO�� DGPLQLVWUDWLYH� DQG� UHSDUDWLRQ� VDQFWLRQV� LPSRVHG� E\�
Peruvian State entities;

5. Refrain from taking cases to court in order to delay or avoid sanctions and from 
exerting any form of pressure on state agencies to act in its favour;

��� &RQGLWLRQ�LWV�LQYHVWPHQW�RQ�WKH�FRPSOLDQFH�E\�WKH�3HUXYLDQ�6WDWH�ZLWK�LWV�GXW\�WR�
conduct prior consultations with the indigenous peoples who may be directly and 
indirectly affected by the company’s activities;

7. Create effective complaint mechanisms and facilitate communities’ access to 
them.

8.3. To the Argentinean and Dutch States: 

1. Conduct an assessment with public participation of the risks and impacts that 
the practices of companies, whose headquarters are located in Argentina or the 
Netherlands, have on the enjoyment of fundamental rights of the populations in 
those countries in which they invest. The results of such an assessment should be 
made public;

��� *XDUDQWHH� WKH�HQMR\PHQW�RI� WKH�ULJKW� WR�SURPSW��HI¿FLHQW��DGHTXDWH��DFFHVVLEOH�
and effective judicial and non-judicial remedies. This necessitates, among 
other things, the provision to both groups and individuals of interpreters, legal 
advice and legal representation before an independent body, as well as adequate 
reparations, including, as appropriate, restitution, compensation, satisfaction, 
rehabilitation and guarantees of non-repetition to the communities affected by 
the activities of Pluspetrol;

3. Hold prompt, thorough and impartial investigations, and prosecute and sanction 
Pluspetrol in civil and criminal courts for violations of human rights committed 
by it, or related to its activities in the blocks 1AB and 8, and impose commercial 
DQG�¿QDQFLDO�VDQFWLRQV�DJDLQVW�LW�WR�SUHYHQW�WKH�UHFXUUHQFH�RI�VXFK�YLRODWLRQV�

4. Where necessary, modify and adapt the national legal framework to facilitate 
the transparency, accountability and sanctioning of companies headquartered in 
Argentina or the Netherlands, or who trade with it, in cases where human rights 
violations are committed at home or overseas.
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8.4. To international and regional human rights mechanisms:

1. Issue statements in relation to the situation in the watersheds; 

2. Request information from the concerned States (Peru, Argentina and the 
Netherlands), and the company, Pluspetrol, on measures taken to facilitate 
victims’ access to truth, justice and reparation mechanisms; 

3. Issue recommendations on the adoption of measures to this end, and guarantee 
the non-repetition of human rights violations.

1  +5&�5HVROXWLRQ��$���+5&��������/����-XQH����������SDUD����
2 http://www.almaciga.org/.
3  http://equidad.pe/.
4 Perupetro is a governmental entity in charge of the control of the oil production as part of its mandate to supervise 
the contracts for hydrocarbons exploitation in Peru. See Informe del Perú para el EITI Ministerio de Energía y 
Minas, Estudio de conciliación nacional – Transparencia – 2011-2012. http://eiti.org/Peru.
5 Ministry of Energy and Mines, Hydrocarbons, in http://www.minem.gob.pe/_detalle.
SKS"LG6HFWRU �	LG7LWXODU ����	LG0HQX VXE��	LG&DWHJ ����
� EITI, Peru. http://eiti.org/Peru.
7�,Q�������WKH�3HUXYLDQ�JRYHUQPHQW�UHJLVWHUHG�³DERXW��������H[LVWLQJ�PLQLQJ�FRQFHVVLRQV�FRYHULQJ�����RI�WKH�
national territory; 10,870 mining rights under consideration and 244 mining plants” (Informe del Perú para el EITI 
(Ministerio de Energía y Minas, Estudio de conciliación nacional – Transparencia – 2011-2012. http://eiti.org/Peru).
8 Perupetro, Contracts and Agreements, in http://www.perupetro.com.pe/wps/wcm/connect/perupetro/site/
,QIRUPDFLRQ���5HOHYDQWH�&RQWUDWRV���\���F�RQYHQLRV�
��7KH�FRQÀLFW�UHVXOWHG�LQ�WKH�GHDWK�RI����SHUVRQV��RQH�GLVDSSHDUDQFH�DQG�PRUH�WKDQ�����LQMXUHG�LQ�-XQH������9LFWLPV�
included both indigenous community members and police.
10�2PEXGVPDQ�2I¿FH��5HSRUW�RQ�VRFLDO�FRQÀLFWV��1R������$SULO�������KWWS���ZZZ�GHIHQVRULD�JRE�SH�WHPDV�
php?des=3#r.
11�������RI�WKH�VXUIDFH�DUHD�RI�WKH�FRQWUDFWV�LQ�H[SORUDWLRQ�SKDVH�DQG��������RI�WKH�VXUIDFH�DUHD�LQ�H[SORLWDWLRQ�
phase. Estimate based on Petroperu data on contracts from January 31, 2014 (Perupetro, Contracts and Agreements, 
supra).
12  Alberto Chirif, Diagnóstico social estratégico de las cuencas del Pastaza, Marañón, Corrientes y Tigre, Iquitos, 28 
October 2013.
13  “When titling communal land, the text of Article 13 of the Convention stating that the territory ‘covers the total 
environment of the areas which the peoples concerned occupy or otherwise use’ is not taken into account. On 
the contrary, a distinction is made between agricultural and forest lands. Agricultural lands are titled while only 
possession is transferred for forest lands”. Alberto Chirif, supra.
14 The Constitutional Court considered that “The Constitution itself, therefore, establishes that international treaties 
DUH�D�VRXUFH�RI�ODZ�LQ�WKH�3HUXYLDQ�OHJDO�V\VWHP´��XQRI¿FLDO�WUDQVODWLRQ���5HJDUGLQJ�WKH�KXPDQ�ULJKWV�WUHDWLHV��WKH�
Constitutional Court states that they “constitute a parameter of constitutionality on rights and freedoms”. (Exp. 
�����������$,�����������������������7KH�3HUXYLDQ�6WDWH�KDV�LQFRUSRUDWHG�,/2�&RQYHQWLRQ�����WR�LWV�GRPHVWLF�
OHJLVODWLRQ�VLQFH���)HEUXDU\��������5HVROXFLyQ�/HJLVODWLYD���5/�1R���������7KH�&RQVWLWXWLRQDO�&RXUW�KDV�EHHQ�FOHDU�
DERXW�LWV�VLJQL¿FDQFH�VWDWLQJ�WKDW�,/2�&RQYHQWLRQ�����KDV�FRQVWLWXWLRQDO�VWDWXV�DQG�IRUPV�SDUW�RI�WKH�FRQVWLWXWLRQDO�
block or parameter, which means that it has both a passive force to resists infractions from infra-constitutional 
sources and an active force to update our legal framework, incorporating into it the rights it recognizes with the same 
VWDWXV�DV�FRQVWLWXWLRQDO�ULJKWV���([S�������������$&��������������������
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15�)RU�H[DPSOH��LQ�GRVVLHU�1R�����������$$�7&��ZKLFK�GHDOW�ZLWK�D�FRQÀLFW�EHWZHHQ�WKH�FRQVWLWXWLRQDO�ULJKWV�WR�
free enterprise and the fundamental and the right to health, the Constitutional Court considered that if the recognition 
of the rights invoked by the company meant a detriment to the rights to health and to a healthy environment of its 
neighbours, making their enjoyment impossible, these latter rights should prevail.
��� Comisión de Pueblos Andinos, Amazónicos y Afroperuanos, Ambiente y Ecología del Congreso de la 
República - Grupo de Trabajo sobre la Situación Indígena de las Cuencas de los Ríos Tigre, Pastaza, Corrientes 
y Marañón. Final Report. Legislative term 2012 – 2013. (Henceforth, Congressional Commission) available at 
KWWS���ZZZ��FRQJUHVR�JRE�SH�VLFU�FRPLVLRQHV������FRP����SXHDQGDPDDIUDPEHFR�QVI�SXEV�IRWR��&�($�&(��
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���DQG�����LQ�SURGXFWLRQ��DQG������LQ�H[SORUDWLRQ�SKDVH���,W�DQG�DOVR�SDUWLFLSDWHV�LQ�UH¿QLQJ�SURFHVVHV�LQ�3LVFR�
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la-cuenca-del-pastaza/; http://www.minam.gob.pe/cuencas/los-pasivos- ambientales/; http://observatoriopetrolero.
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135
Chapter 4 - Oil exploitation in the Peruvian Amazon, violations of human rights and access to remedy: 

The case of the Amazonian indigenous peoples of the Pastaza, Tigre, Corrientes and Marañón Rivers

�� Report submitted by Mr Paul Hunt, Special Rapporteur on the right of everyone to enjoy the highest attainable 
standard of physical and mental health, Mission to Peru, 4 February 2005, E/CN.4/2005/51/Add.3.
57 Ibid.
58 IACHR, Anuario de derechos humanos /2010, Derechos ambientales y obligaciones en el sistema interamericano 
de derechos humanos, Dinah Shelton, Informe sobre la Situación de los Derechos Humanos en Ecuador, OEA/
6HULH/�9�,,�����GRF�����UHY��������$SULO������������
���ERI et al, Un Legado de Daño, supra.
�� In this regard, see IACHR, Case Yanomami v Brasil (Res. No. 12/85) in Dinah Shelton, IACHR, Anuario de 
derechos humanos /2010, supra.
�� ERI et al, Un Legado de Daño, supra.
�� See CESCR, General Comment No. 7, The right to adequate housing (Article 11.1 of the Covenant): forced 
HYLFWLRQV�������
�� A. Chirif, supra.
�� A. Chirif, supra.
�� On violations of the obligation to respect and violations of the obligations to protect, see CESCR, General 
Comment No. 14, supra, §50 y 51.
�� Report submitted by Mr Paul Hunt. Special Rapporteur on the right of everyone to enjoy the highest attainable 
standard of physical and mental health, Mission to Peru, 4 February 2005, E/CN.4/2005/51/Add.3.
�� ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR), Observation 
(CEACR) - adoption: 2010, publication: 100a session of the ILC (2011). Convention on indigenous and tribal 
SHRSOHV��������QXPEHU��������3HUX��5DWL¿FDWLRQ���������KWWS���ZZZ�LOR�RUJ�G\Q�QRUPOH[�HV�I"S ��������������1
O:13100:P13100_COMMENT_ID:2328582 . See also Observation (CEACR) - adoption: 2012, publication: 102a 
VHVVLRQ�RI�WKH�,/&���������&RQYHQWLRQ�RQ�LQGLJHQRXV�DQG�WULEDO�SHRSOHV��������QXPEHU��������3HUX��5DWL¿FDWLRQ��
�������KWWS���ZZZ�LOR�RUJ�G\Q�QRUPOH[�HV�I"S ��������������12�������3�����B&200(17B,'��������
���6WXGLHV�RI�WKH�,QVWLWXWR�GH�,QYHVWLJDFLRQHV�GH�OD�$PD]RQLD�3HUXDQD�,,$3��IURP������WR������KWWS���
observatoriopetrolero.org/feconaco-contaminacion-petrolera-de-la-cocha-atiliano/. 
�� http://www.tc.gob.pe/legconperu/constitucion.html See also http://www.tc.gob.pe/tc_tribunal.php on precautionary 
rights protection processes (tutela).
70 CIJ-IDL, Acceso a la justicia: Empresas y violaciones de derechos humanos en el Perú, May 2013.
71 Ibid.
72 Ibid.
73�/DZ�1R���������*HQHUDO�(QYLURQPHQW�$FW��/DZ�1R���������2UJDQLF�/DZ�IRU�WKH�6XVWDLQDEOH�8WLOL]DWLRQ�RI�1DWXUDO�
5HVRXUFHV��/DZ�1R������������$SULO�������DPHQGLQJ�/DZ�1R��������RQ�WKH�1DWLRQDO�6\VWHP�IRU�(QYLURQPHQWDO�
Assessment and Surveillance.
74 Comisión de Justicia y DDHH del Congreso de la República, supra.
75 http://www.defensoria.gob.pe/defensoria.php#ftds.
�� There exists a possibility of submitting individual complaints to the Human Rights Committee for violations 
RI�WKH�,&&35�FRPPLWWHG�E\�DQ\�RI�WKHVH�WKUHH�FRXQWULHV��DV�DOO�KDYH�UDWL¿HG�WKH�2SWLRQDO�3URWRFRO�DOORZLQJ�VXFK�
VXEPLVVLRQV��5HJDUGLQJ�WKH�&(6&5��RQO\�$UJHQWLQD�KDV�UDWL¿HG�WKH�2SWLRQDO�3URWRFRO�DOORZLQJ�WKH�VXEPLVVLRQ�RI�
individual and group complaints to CESCR.
77 See article 22 and subsequent articles of the ILO Constitution.
78 OECD Guidelines in http://www.oecd.org/daf/inv/mne/MNEguidelinesESPANOL.pdf The Guidelines are 
recommendations by governments addressed to multinational companies who operate in member countries or 
who have their headquarters in member countries. In the chapter on human rights, the Guidelines establish that 
companies must respect human rights, which implies they should “Respect human rights, which means they should 
avoid infringing on the human rights of others and should address adverse human rights impacts with which they 



��� Delphine Raynal

are involved.”. In relation the environment the guidelines envisage that “Enterprises should ..., take due account of 
the need to protect the environment, public health and safety, and generally to conduct their activities in a manner 
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8, whose PAC was adopted on the following year. The State admitted a pollution level of 30,000 mg of TPH/kg of 
soil, based on a Plupetrol proposal. (Congressional Commission, supra).
100 For instance, for block 8 Pluspetrol developed a (natural) “ecologic” remediation and rehabilitation proposal, 
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105 PUINAMUDT, Reporte Multas II-2012, Incumplimiento de compromisos contenidos en los Instrumentos de 
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Chapter 5 - Indigenous Peoples’ Access to Remedies for Violations of 
their Rights in the Context of Mining Operations in India

Shankar Gopalakrishnan

1. Background to the case study

This study seeks to evaluate the ability of indigenous peoples to access remedies for 
violations of their rights in the context of mining operations India. In particular, it examines 
RQH�RQJRLQJ�FRQÀLFW��D�SURSRVHG�FRDO�PLQH�LQ�0DKDQ��DQ�DUHD�RI�6LQJUDXOL�'LVWULFW�RI�
Madhya Pradesh, which is facing considerable opposition from the local indigenous 
community. At the time of writing,i� WKLV�FRQÀLFW�ZDV�RQJRLQJ��$OWKRXJK� WKH�PLQH�KDV�
VHFXUHG� RI¿FLDO� SHUPLVVLRQV� WR� FRPPHQFH� RSHUDWLRQV�� WKHUH� DUH� VHULRXV� GRXEWV� DERXW�
the legality of those permissions, and a legal challenge is currently pending in relation 
to them. To date, the company has not initiated any tree felling or other construction 
activities in the area, and protests are continuing.

1.1. Study Team and Methodology

This study has been written by Shankar Gopalakrishnan, a researcher and activist. 
The methodology consisted of a combination of desk-based research combined with 
perspectives from the impacted communities. The following key primary and secondary 
VRXUFHV� ZHUH� UHOLHG� XSRQ�� 3ULPDU\� VRXUFHV�� 2I¿FLDO� UHFRUGV� RI� WKH� )RUHVW� $GYLVRU\�
Committee, the National Green Tribunal, and other agencies; representations made by 
the local community and statements of the companies involved. Secondary sources: 
Materials compiled and published by organisations that are either supporting or opposing 
the project; press reports and other information regarding the companies involved. The 
author has also been very peripherally involved in, and has been following the issues in 
relation to, the proposed Mahan coal mine for some years.

1.2. Case overview

This case study examines one particular proposed mining project in India - the Mahan 
coal mining block in Singrauli district of the central Indian State of Madhya Pradesh. 
It highlights how, in this case, the federal (Central), State and local administrations 
have all engaged in a systematic effort to undermine the rights of those indigenous and 
forest dwelling communities affected by the mine. In order to contextualize these rights 
YLRODWLRQV�� WKH� VWXG\�¿UVW�RIIHUV� DQ�RYHUYLHZ�RI� WKH� LVVXHV� LQGLJHQRXV�SHRSOHV� IDFH� LQ�
India. It notes that the government of India refuses to accept the term ‘indigenous’ as a 
GHVFULSWRU�RI�DQ\�FRPPXQLW\�ZLWKLQ�,QGLD��WKRXJK��LQ�SUDFWLFH��WKH�RI¿FLDO�FDWHJRU\�RI�
³6FKHGXOHG�7ULEHV´�EURDGO\�FRYHUV�SHRSOHV�ZKR�ZRXOG�EH�FODVVL¿HG�DV�LQGLJHQRXV�XQGHU�
international law.

i Case study completed in September 2014
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In the century prior to India’s independence, the British colonial administration 
created a legal structure which sought to expropriate natural resources - particularly in        
IRUHVW�ODQGV�DQG�LQ�DUHDV�XQGHU�FRPPXQDO�FRQWURO���IRU�WKH�EHQH¿W�RI�%ULWDLQ��7KLV�OHG�WR�
repeated resistance and protests across the country by those communities whose rights 
and livelihoods where negatively impacted. Following independence, a similar pattern 
of expropriation continued. Most recently, however, a series of protests from 2002 to 
�����OHG�WR�WKH�SDVVDJH�DQG�QRWL¿FDWLRQ�RI�WKH�Forest Rights Act of 2006��,QGLD¶V�¿UVW�ODZ�
that aims to recognise and respect the rights of forest dwellers, the majority of whom are 
indigenous communities.

Under the Indian constitutional and administrative system, these rights should be 
protected by a range of institutions. These include the judiciary, both at the local and 
GLVWULFW�FRXUW�OHYHOV��DQG��WKURXJK�VSHFL¿F�FRQVWLWXWLRQDO�SURYLVLRQV��DW�WKH�+LJK�&RXUW�DQG�
6XSUHPH�&RXUW�OHYHOV��+RZHYHU��GXH�WR�SUREOHPV�RI�H[SHQVH��GHOD\V��XQGHUVWDI¿QJ�DQG�
legal complexity, the higher courts are typically not easily accessible to most indigenous 
communities in the country. Secondly, there are laws that provide for special commissions 
and tribunals whose function is to uphold the rights of these peoples. These include the 
National Scheduled Tribes Commission - which is largely non-functional - as well as 
special courts under the Scheduled Castes / Scheduled Tribes (Prevention of Atrocities) 
Act and the Protection of Human Rights Act. In addition to these judicial and quasi-
judicial institutions, regulatory authorities pertaining to land and environment also exist 
and are expected to safeguard indigenous rights. Finally, under the Forest Rights Act and 
other recent legislations, local village assemblies (referred to as gram sabhas) are also 
empowered to protect tribal communities’ rights over land and natural resources. 

There is also a National Human Rights Commission (NHRC) in India, established 
SXUVXDQW�WR�WKH�3URWHFWLRQ�RI�+XPDQ�5LJKWV�$FW�RI������DQG�WDVNHG�WR��FRQGXFW�LQTXLULHV�
into complaints of human rights violations; review safeguards provided by, or under, the 
Constitution or any law for the protection of human rights, and recommend measures 
IRU�WKHLU�HIIHFWLYH�LPSOHPHQWDWLRQ��XQGHUWDNH�DQG�SURPRWH�UHVHDUFK�LQ�WKH�¿HOG�RI�KXPDQ�
rights; spread human rights literacy; and study treaties and other international instruments 
on human rights and make recommendations for their effective implementation. Twenty 
three State Human Rights Commissions (SHRCs) were also established at the state level. 
The functions of the SHRCs are similar to that of the NHRC except for the study on treaties 
and other international instruments on human rights, which is the sole responsibility of 
the NHRC

The experience of the affected indigenous communities with the Mahan coal mine 
illustrates how, in practice, most of these institutions fail to function and uphold indigenous 
peoples’ rights. The case concerns a coal block that lies within a 20,000 hectares stretch 
of dense deciduous forest. The proposed coal mine would destroy 1,200 hectares of 
IRUHVW�DQG�KDYH�D�SURIRXQG�HIIHFW�RQ�WKH�OLYHOLKRRGV�RI����YLOODJHV��$SSUR[LPDWHO\�RQH�
third of those affected are indigenous communities, including among others, the Baigas, 
Gonds, Agarias, Khairawas and Panikas. Even prior to protests commencing in the 
area, environmental regulators had raised objections to the mine. Nevertheless, it was 
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permitted to proceed. Since 2011, the extent of wrongdoings and illegalities associated 
with the project has increased, this despite the mobilization of people in the area and 
their formation of Mahan Sangharsh Samiti (MSS) to demand respect for their rights 
and implementation of the Forest Rights Act. Rather than seeking to recognise and 
give effect to their rights, the district administration has completely ignored the issues 
these communities have raised, and instead sought to subvert the local gram sabhas 
�YLOODJH� � DVVHPEOLHV�� �� ¿UVW� E\� SUHYHQWLQJ� IRUHVW� ULJKWV� UHVROXWLRQV� IURP�EHLQJ� SDVVHG�
in their meetings, and then by forging a fake resolution in favour of the project. On the 
basis of this forged resolution, the project was granted its permission to use forest land, 
even after the country’s Minister of Tribal Affairs had himself addressed a joint press 
conference with MSS and acknowledged that the resolution was forged. Most recently, 
WKH�FRPSDQ\�DQG�GLVWULFW�RI¿FLDOV�KDYH�¿OHG�ERJXV�FLYLO�DQG�FULPLQDO�FDVHV�DJDLQVW�WKH�
villagers, resulting in the arrest of four people on 8 May 2014. To date the police have 
WDNHQ�QR�DFWLRQ�LQ�UHODWLRQ�WR�WKH�DOOHJHG�FULPLQDO�RIIHQFHV�FRPPLWWHG�E\�GLVWULFW�RI¿FLDOV�
LQ� FRQQLYDQFH�ZLWK� WKH�FRPSDQ\��)LQDOO\�� LQ� UHVSRQVH� WR�D� FDVH�¿OHG�E\� WKH�YLOODJHUV��
RQ����0D\� WKH�1DWLRQDO�*UHHQ�7ULEXQDO� �D� VSHFLDOLVHG� HQYLURQPHQWDO� FRXUW�� DFFHSWHG�
an undertaking by the State government that it would not fell any trees until October. 
On 3 June, meanwhile, the press carried reports of a leaked Intelligence Bureau report 
which claimed that the Mahan agitation has been instigated by “foreign funded NGOs”, 
in particular Greenpeace India.

In short, to date, every institution in Mahan that was meant to protect the rights 
of indigenous and forest dwelling communities has abdicated its responsibility, been 
rendered inaccessible or ineffective, been subverted, or been ignored. The reason for this 
consistent pattern of illegality can be found in the current political economy of resource 
control in India. Drawing on institutions and traditions created by the colonial authorities, 
India’s biggest corporations (as well as multinational companies and international 
¿QDQFLHUV��FXUUHQWO\�VHH�HDV\�DFFHVV�WR�QDWXUDO�UHVRXUFHV��SDUWLFXODUO\�PLQHUDOV��DV�FULWLFDO�
WR� WKHLU� HFRQRPLF� VXFFHVV�� ,Q� WKH�SURFHVV� WKH\�KDYH� DOVR� HQGDQJHUHG� ,QGLD¶V�¿QDQFLDO�
system and subverted large parts of its regulatory system. In this sense, struggles like that 
in Mahan are standing in the way of some of India’s most powerful interests and in doing 
so challenging century old discriminatory perspectives and practices.

Such an approach naturally grossly violates the very rights which the UN Guiding 
Principles on Business and Human Rights were designed to protect. This study seeks 
WR�H[SORUH�WKHVH�YLRODWLRQV�LQ�GHWDLO��&OHDUO\��LQ�WKLV�FRQWH[W�LW�LV�QRW�VXI¿FLHQW�WR�PHUHO\�
call for either implementation of existing laws and procedures pertaining to indigenous 
rights, or even for additional regulatory institutions. Instead, it may be more useful to 
insist on effective and legitimate rights-based processes that are more accessible to local 
communities who are, in any case, already struggling to assert their rights. The study 
provides some recommendations in this regard, including expanding and consolidating the 
legal empowerment of the gram sabha, instituting regulations which guarantee that only 
those projects that respect indigenous peoples rights are authorized to receive investment 
IXQGLQJ��DQG�¿QDOO\��E\�FUHDWLQJ�D�SDUWLFLSDWRU\�ULJKWV�EDVHG�SURFHVV�IRU�GHPRFUDWLF�ODQG�
use planning, particularly in indigenous territories.
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2. Introduction

The Government of India does not accept the term “indigenous peoples” to describe any 
community residing within its borders, on the grounds that, as it stated when voting in 
favour of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), “the issue 
of indigenous rights pertain[s] to peoples in independent countries who were regarded 
as indigenous on account of their descent from the populations which inhabited the 
country, or a geographical region which the country belonged, at the time of conquest 
or colonization or the establishment of present State boundaries.” In other words, in the 
government’s view, all Indians are indigenous.

+RZHYHU��LQ�WHUPV�RI�WKH�ZRUNLQJ�GH¿QLWLRQV�DQG�FKDUDFWHULVWLFV�XVHG�XQGHU�LQWHUQDWLRQDO�
law to identify indigenous peoples – such as in the International Labour Organisation’s 
(ILO) Convention 169, in the drafting of the UNDRIP and by the UN Special Rapporteur 
on the rights of indigenous peoples - India does have large populations of peoples that 
would be considered indigenous peoples. By and large these groups overlap with those 
FODVVL¿HG�XQGHU�WKH�,QGLDQ�&RQVWLWXWLRQ�DV�³6FKHGXOHG�7ULEHV´��67V���$FFRUGLQJ�WR�WKH�
�����&HQVXV��WKHVH�FRPPXQLWLHV�DFFRXQW�IRU������RI�,QGLD¶V�SRSXODWLRQ��)RU�KLVWRULFDO�
reasons, most reside in forested and hilly areas. There is also a large population of what 
DUH�UHIHUUHG�WR�DV�³QRPDGLF´�DQG�³GHQRWL¿HG´�WULEHV��QRW�DOO�RI�ZKRP�DUH�LGHQWL¿HG�DV�
STs, but many of whom would also be considered under international law, and self-
identify as, indigenous peoples.

%HIRUH�H[DPLQLQJ�,QGLD¶V�LQVWLWXWLRQV�IRU�DFFHVV�WR�MXVWLFH��LW�LV�¿UVW�LPSRUWDQW�WR�QRWH�
the primary ways in which the land and livelihood rights of indigenous communities are 
violated.

Both the colonial regime and the postcolonial Indian State have largely treated the 
areas in which indigenous peoples live as resource ‘hinterlands’ - places to be used 
IRU� H[WUDFWLYH� SXUSRVHV� IRU� WKH� EHQH¿W� RI� WKH� FRORQLDO� 6WDWH� DQG� SULYDWH� EXVLQHVV��$�
key example and central institution of this extractive regime was the colonial forest 
PDQDJHPHQW�V\VWHP��LQDXJXUDWHG�LQ�������DIWHU�WKH�DQWL�FRORQLDO�XSULVLQJ�RI���������WKH�
¿UVW�,QGLDQ�)RUHVW�$FW��7KLV�$FW��WKH�DQFHVWRU�RI�WKH�VWLOO�RSHUDWLRQDO�Indian Forest Act 
of 1927, laid down procedures for declaring “government forests” in India and bringing 
WKHP�XQGHU�³VFLHQWL¿F�IRUHVWU\´���LQ�SUDFWLFH��PDQDJHPHQW�E\�WKH�)RUHVW�'HSDUWPHQW�IRU�
purposes of timber extraction. Timber was a highly valuable resource at the time and the 
colonial administration was primarily interested in ensuring increased timber yields - 
resulting in, among other things, large-scale clear felling of “low yield” natural forests. 
The rights of the communities living in and depending on forests - mostly, though not 
all, indigenous communities - were left at the mercy of a rights “settlement” (recording) 
SURFHVV�E\�JRYHUQPHQW�RI¿FLDOV��,Q�PRVW�FDVHV�WKLV�SURFHVV�ZDV�QHYHU�HYHQ�FRPSOHWHG��DQG�
where it was completed it systematically ignored the rights of indigenous communities 
and other oppressed communities.1  As a result, the livelihoods and existence of these 
communities were effectively criminalised. A similar, though less systematic, process 
also took place in non-forest areas, with common lands (once again, a core livelihood 
resource for indigenous communities) being either expropriated by the State or parcelled 
out to private landowners and companies.2
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Naturally, this process of expropriation was met with resistance, and there were 
ZLGHVSUHDG� SURWHVWV� DQG� FRQÀLFWV� LQ� LQGLJHQRXV� WHUULWRULHV�� ERWK� EHIRUH� DQG� DIWHU�
independence. These struggles took different forms in different parts of the country. For 
the purposes of this case study, one particularly relevant struggle took place across large 
parts of the country between 2002 and 2007 - a series of mass mobilisations demanding 
legal recognition of forest rights. This culminated in the passage of the Forest Rights Act 
LQ������DQG�LWV�HQWU\�LQWR�IRUFH�DW�WKH�HQG�RI������

The new Act sought to overturn 150 years of “historical injustice” towards forest 
GZHOOLQJ� FRPPXQLWLHV�� 6SHFL¿FDOO\�� LW� UHFRJQLVHG� WKH� IROORZLQJ� W\SHV� RI� FRPPXQLW\�
rights:

· Rights to own and use lands that they occupy (prior to a cut-off date) and non-
timber forest produce that they collect;

· Rights to use forest resources such as grazing areas, water bodies, nomadic and 
pastoralist routes, etc.;

· Finally, and most importantly, rights to manage, protect and conserve forests, 
biodiversity, and their cultural and natural heritage. 

This last right is also framed as an explicit power of the gram sabha (or village assembly, 
see below), and has become a contested issue across India, including in the Mahan case.

2.1. Institutions and Forms of Access to Justice

India has a variety of institutions that are intended to ensure access to remedies in case of 
violations of rights, some of which are addressed below. Given that the focus of this case 
study is on access to justice in the context of land and resource rights, only institutions 
directly or indirectly relevant to that purpose are considered. At the end of this section, the 
question of pursuing access to justice through engagement with mechanisms established 
E\��RU�ZLWK��FRPSDQLHV�WKHPVHOYHV�LV�DOVR�EULHÀ\�H[SORUHG�

2.1.1. The Judiciary

India has a system of local and district courts, with several High Courts serving as 
DSSHOODWH�FRXUWV��DQG�WKH�6XSUHPH�&RXUW�RI�,QGLD�EHLQJ�WKH�¿QDO�DXWKRULW\��,Q�DGGLWLRQ�
to the standard remedies provided by the courts under a common law system (which 
India follows) - such as criminal cases for violations of law, civil cases for torts and 
FLYLO�ZURQJV��DQG�VR�RQ���,QGLD�DOVR�KDV�D�VSHFL¿F�FRQVWLWXWLRQDO�SURFHGXUH�XQGHU�ZKLFK�
residents can approach either the High Courts or the Supreme Court directly in cases of 
violations of fundamental rights provided for in the Indian Constitution. This form of 
‘writ jurisdiction’ has been a space that has been used on occasion to assert the rights 
of indigenous peoples, though ironically it has also, for reasons outside of our scope 
here, become a space for the denial of those rights.3   The Indian judiciary is, however, 
understaffed, slow, and generally expensive to approach. This places judicial remedies 
outside of the reach of many indigenous communities.
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2.1.2. Tribunals, Commissions and Special Courts

Under various statutes and constitutional provisions, other institutions have been created 
which also seek to provide access to remedies. These include:

· Special Courts for Atrocities Against Scheduled Castes and Scheduled Tribes: 
,Q�������D�VHSDUDWH�VWDWXWH���WKH�6&�67�3UHYHQWLRQ�RI�$WURFLWLHV�$FW���ZDV�SDVVHG�
in order to provide for separate offences and more stringent penalties for hate 
crimes and discrimination against Scheduled Castes (the Dalits, or former 
‘untouchables’) and Scheduled Tribes. Under this Act, special courts are meant 
to exist for the purpose of trying these offences and ensuring speedy justice. In 
practice, existing district courts are usually also designated to be special courts 
for this purpose.

· The National Scheduled Tribes Commission: Under the Constitution, separate 
Commissions have been created at the central (federal) level for the purpose 
of protecting the rights of Scheduled Tribes and Scheduled Castes (these were 
earlier under the same Commission). This Commission is meant to be consulted 
about any policy that will affect Scheduled Tribes, and also has a general mandate 
to investigate and look into any case of violation of ST rights. In practice, this 
Commission is rarely very active.

· Human Rights Commissions: The Protection of Human Rights Act of 1993 
provided for the constitution of National and State Human Rights Commissions, 
as well as special courts for trial of human rights related offences. While the 
latter institution (special courts) has yet to become meaningfully operational, 
the Commissions are functioning, and are frequently approached in cases of 
atrocities. However, they have no separate investigative staff, and tend to rely on 
WKH�RI¿FLDO�DJHQFLHV�IRU�LQIRUPDWLRQ��7KLV�JUHDWO\�UHGXFHV�WKHLU�HIIHFWLYHQHVV�

2.1.3. Regulatory Authorities

Since a large part of the cases of violations of indigenous rights relate to land and forests, a 
third set of institutions which are critical in terms of access to justice are those concerned 
with regulating control over these resources. In the case of India there are two institutions 
in particular that are currently relevant:

· The Ministry of Environment and Forests: The central (federal) Ministry of 
Environment and Forests is the regulatory authority for the grant of “clearances” - 
permissions - for projects in the country. The two main forms of clearances issued 
by the Ministry are as follows:

- Environmental clearances: Under the Environmental Impact Assessment 
QRWL¿FDWLRQ� RI� ����� �D� VXFFHVVRU� WR� DQ� HDUOLHU� UHJXODWLRQ� IURP� ������� DQ\�
project above certain size limits is required to obtain a clearance from the 
central (or, in some cases, the state) government before starting construction. 
These clearances are granted on the basis of environmental impact assessment 
UHSRUWV�WKDW�DUH�VXSSRVHG�WR�¿UVW�EH�VXEMHFWHG�WR�SXEOLF�VFUXWLQ\��DW�D�SXEOLF�
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hearing) and then “appraised” by an expert committee. In practice, the project 
proponents pay the consultants who perform the environmental impact 
assessments, thereby ensuring that these reports are never objective; and 
both the public hearings and the expert appraisals are rarely conducted in 
a thorough and meaningful manner. Public hearings are routinely subverted 
and objections ignored, while the expert committees hear dozens of projects 
in every meeting and have no time for a proper appraisal. As a result, one 
VWXG\� IRXQG� WKDW� EHWZHHQ�$XJXVW� ����� DQG� -XO\� ������ ���� RI� SURMHFWV� ��
including all coal mines - that sought environmental clearance received it.4      
Technically, the environmental clearance process is supposed to include 
impacts on livelihoods and local communities.

- Forest clearances: Under the Forest (Conservation) Act of 1980, any use of 
“forest land” for “non-forest purposes” - that is, any activity not connected 
to forest management or afforestation - requires permission from the central 
government. The term “forest land” was extended by a Supreme Court order5 
to mean any land that either is “recorded on any government record as a forest” 
RU�³VDWLV¿HV�WKH�GLFWLRQDU\�PHDQLQJ�RI�WKH�WHUP�IRUHVW�´�7KLV�SURFHVV�WRR�KDV�
largely been reduced to a formality, with the entire procedure being controlled 
E\�IRUHVW�RI¿FLDOV��$IWHU� WKH�SDVVLQJ�RI� WKH�)RUHVW�5LJKWV�$FW� LQ�������QHZ�
UHTXLUHPHQWV�ZHUH�DGGHG� WKDW�� IRU� WKH�¿UVW� WLPH��JDYH� ORFDO� FRPPXQLWLHV� D�
voice in decision making during forest clearances (see next section). But 
WKHVH�KDYH�ODUJHO\�EHHQ�ÀRXWHG�LQ�SUDFWLFH��DV�GLVFXVVHG�EHORZ�DQG�LQ�WKH�FDVH�
study.

· The National Green Tribunal: Constituted by an Act of 2010, the National Green 
Tribunal was set up for the purpose of hearing appeals against decisions of 
the Environment Ministry on forest and environment clearances (replacing an 
earlier, largely non-functional body called the National Environment Appellate 
Authority).

2.1.4. Gram Sabhas (Village Assemblies)

Under the terms of the Panchayats (Extension to Scheduled Areas) Act of 1996 and the 
Forest Rights Act of 2006, the gram sabha (assembly of all residents of a village) has 
certain regulatory powers. These include:

�� The power to manage, protect and conserve forests (as noted above);

�� The power to initiate the process of determining forest rights and to map and 
verify those rights;

�� The power to regulate sale of individual lands to non-tribals (i.e. non indigenous 
peoples);

�� 7KH�SRZHU�WR�UHJXODWH�GHYHORSPHQW�VFKHPHV�DQG�KROG�RI¿FLDOV�DFFRXQWDEOH�

�� Ownership and control over non-timber forest produce.
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$V�D�UHVXOW�RI�WKH�SRZHUV�UHFRJQL]HG�LQ�WKH�¿UVW�DQG�VHFRQG�SRLQWV��LW�DOVR�IROORZV�WKDW�
no destruction of forest can be permitted without the informed consent of the concerned 
gram sabhas, and without them certifying that the process of recording of forest rights 
LV�FRPSOHWH��7KLV�ZDV�IRUPDOLVHG�LQ�WKH�IRUP�RI�D�FLUFXODU�LVVXHG�RQ����-XO\������E\�WKH�
Ministry of Environment and Forests to all state governments, and subsequently upheld 
by a judgment of the Supreme Court in April 2013.� Under the law, these decisions can 
only be taken by meetings in which at least half of the villagers are present.

+RZHYHU��LQ�SUDFWLFH�WKHVH�UHJXODWLRQV�WRR�KDYH�EHHQ�ÀRXWHG��)RU�LQVWDQFH��EHWZHHQ�
����� DQG�$SULO� ������ DV� SHU� RI¿FLDO� FOHDUDQFH� GDWD� IURP� WKH�(QYLURQPHQW�0LQLVWU\¶V�
website, approximately 40,000 hectares of forest land was diverted for non-forest use in 
states where no rights had been recognised under the Forest Rights Act at all. Clearly, all 
such diversion was illegal. As we see in the Mahan case study, there are numerous ways 
in which the administration seeks to get around these requirements.

2.1.5. Corporate Remedies

/DUJH�FRUSRUDWLRQV�LQ�,QGLD���ERWK�IRUHLJQ�LQYHVWRUV�DQG�GRPHVWLF�¿UPV���KDYH�W\SLFDOO\�
followed a policy of denying any responsibility for issues relating to resource rights, 
deeming these to be a matter between the State and the local communities (a parallel 
well known example can be seen in the case of Pohang Steel Corporation’s (POSCO) 
project in Orissa). As a result, the three corporates that are directly involved in this case 
- Essar, Hindalco and their joint venture Mahan Coal Limited - all provide no public 
information at all regarding access to remedies in case of violation of rights or breaches 
of corporate policies. All three do, however, have boilerplate text on their websites 
about “environment” and “sustainability”; Hindalco has a separate section on “local 
communities”, which reads:

At Hindalco, we are committed to working with our stakeholders to realise social, 
HQYLURQPHQWDO� DQG� HFRQRPLF� EHQH¿WV� IRU� WKH� FRPPXQLWLHV� DURXQG� WKH� ZRUOG��:H� WDNH�
safeguards so as to avoid, minimise and remediate any community impacts due to our 
RSHUDWLRQV��7KH�¿UVW� VWHS� VWDUWV�ZLWK� LGHQWLI\LQJ� WKH�FRPPXQLW\� LPSDFWV� VXFK�DV�KHDOWK��
livelihood, infrastructure and social issues which may arise due to our operations. Technical 
and operational safeguards are taken to avoid any such impact. We strive towards positive 
community impact through our various corporate social responsibility initiatives. We take 
care not to impinge upon common property resource rights like water and energy sources. 
For land acquisition for our capital projects, we abide by government guidelines and 
orders on compensation, resettlement and rehabilitation. (emphasis added)

Such bald statements are, as discussed below, substantially belied by the way these 
corporates behave in practice. The last highlighted sentence further illustrates the 
approach of regarding all rights related issues as matters for the State to address. This 
DSSURDFK�LV�QRW�LQ�NHHSLQJ�ZLWK�WKH�*XLGLQJ�3ULQFLSOHV��DQG�VSHFL¿FDOO\�LV�DW�RGGV�ZLWK�
Guiding Principles 13, 15(c), 17(a), 18(b), 21, etc. These and related points are discussed 
in the section on compliance with the Guiding Principles below.
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3. The Case Study: Proposed coal mining in Mahan coal block in Singrauli District, 
Madhya Pradesh

Mahan is a forest area within Singrauli District of the central Indian State of Madhya 
Pradesh. Approximately one third of the district’s population consists of Scheduled 
Tribes.

Under Indian law, coal mining for market sale purposes can only be carried out by 
WKH�SXEOLF� VHFWRU� �� VSHFL¿FDOO\��&RDO� ,QGLD�/LPLWHG��D�JRYHUQPHQW�RZQHG�FRUSRUDWLRQ��
+RZHYHU�� LQ� WKH� ����V�� WKH� FHQWUDO� JRYHUQPHQW� EHJDQ� WR� SHUPLW� FRDO� PLQLQJ� E\� WKH�
private sector in so-called ‘captive’ mining blocks - where the coal production is to be 
entirely used by an associated power plant or other project. Under this procedure, in 
$SULO�������WKH�&HQWUDO�JRYHUQPHQW�DOORFDWHG�WKH�0DKDQ�FRDO�EORFN�WR�D�MRLQW�YHQWXUH�RI�
two private companies - Essar and Hindalco. The coal from the mine is to be used to fuel 
two large power plants, one each by Essar and Hindalco, and both in Singrauli district. 
A neighbouring block, in Chhatrasal, was allocated to Reliance, India’s largest private 
FRPSDQ\��7KH�FRDO�PLQH�LV�RQO\�H[SHFWHG�WR�SURYLGH�VXI¿FLHQW�FRDO�IRU�WKHVH�SRZHU�SODQWV�
for the next fourteen years, after which other mines would then have to be opened.

A view of the Mahan forest in Eastern Madhya Pradesh. It’s one of the oldest sal forests in Asia. 
Photo Vivek M./Greenpeace

As is the case with all coal mining in India, no attempt was made to consult the affected 
local communities during the process of identifying, demarcating or allocating the coal 
mining block. All of these were done at the government level with no transparency - 
LQGHHG�� WKH� FRQFHUQHG�RI¿FLDO� RI� WKH�0LQLVWU\� RI�&RDO� LV� QRZ�XQGHU� LQYHVWLJDWLRQ� IRU�
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the arbitrary and opaque allocation of this block, as part of the larger investigation into 
India’s “coal scam”.7 It was only when the process of granting environmental regulatory 
approvals began that people in the area were even informed of these developments.

3.1. Impacts of the proposed coal mine

The Mahan forest consists of approximately 20,000 hectares of dense forest, 1,200 
hectares of which would be destroyed by the coal block. This is one of the last large 
deciduous forests of central India. According to the environmental impact assessment 
report commissioned by the company (for purposes of environmental clearance), 
WKH�PLQH�ZRXOG� LPSDFW� WKH� OLYHOLKRRGV� RI� WKH� UHVLGHQWV� RI� ��� YLOODJHV��7KH� LPSDFWHG�
indigenous communities in Singrauli District include the Baigas, the Gonds, the Agarias, 
the Khairawas and the Panikas.8

While these villages mostly cultivate land outside the forest area, they heavily depend 
on the forest for other livelihood purposes, including:

�� Grazing and collection of grass for sale as fodder;

�� Collection of mahua��D�ÀRZHU�XVHG�IRU�PDQXIDFWXUH�RI�OLTXRU�DQG�RWKHU�SXUSRVHV��
and sold by the local collectors);

�� Collection of tendu patta (a leaf that is used in the production of beedis, or Indian 
cigarettes);

�� Sale of the seeds and other parts of karanj (a plant whose oils are used as fuel); 
and

�� Other forms of local wild vegetables and herbs, which are consumed directly.

5DM�.XPDUL�FROOHFWV�0DKXD�ÀRZHUV�HDUO\�LQ�WKH�PRUQLQJ�LQ�%XGKHU�YLOODJH��6LQJUDXOL�GLVWULFW��3KRWR�
Greenpeace 
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One of these villages - Amelia - would be physically displaced by the mine, while the 
others would lose a key source of their livelihood. Mining is estimated to result in the 
IHOOLQJ�RI���������WUHHV�DQG�GLUHFWO\�DIIHFW�D�SRSXODWLRQ�RI�RYHU��������SHRSOH��RI�ZKLFK�
�������DUH�6FKHGXOHG�7ULEHV��

3.2. Regulatory process prior to the struggle

As noted above, any such project requires (among other permissions) two regulatory 
clearances from the Ministry of the Environment and Forests: an “environmental 
clearance”, which applies to any large project with potential environmental impacts; and 
D�³IRUHVW�FOHDUDQFH´��ZKLFK�DSSOLHV�WR�DQ\�SURMHFW�VHHNLQJ�WR�XVH�ODQG�FODVVL¿HG�DV�³IRUHVW´�
for a “non-forest purpose” (i.e. any activity that is not related to forest management). The 
¿UVW�RI�WKHVH�LV�VXSSRVHG�WR�WDNH�SODFH�RQO\�DIWHU�D�SXEOLF�KHDULQJ�LV�FRQGXFWHG�LQ�WKH�ORFDO�
area and the communities are given the chance to object, but in practice such hearings 
are generally regarded as a formality. Indeed, as previously noted, one study found that, 
EHWZHHQ�$XJXVW������DQG�-XO\�����������RI�SURMHFWV���LQFOXGLQJ�DOO�FRDO�PLQHV���WKDW�
sought environmental clearance received it.10  In keeping with this trend, the Mahan coal 
project was, unsurprisingly, granted environmental clearance on 23 December 2008.

The forest clearance process, however, did not proceed so ‘smoothly.’ Under the 
Forest (Conservation) Act of 1980, forest clearances for projects can only be granted 
after consideration by a committee - known as the Forest Advisory Committee - which 
FRQVLVWV� RI� WKUHH�QRQ�JRYHUQPHQW� µH[SHUWV¶� DQG�¿YH� IRUHVW� RI¿FLDOV��$V� LQ� WKH� FDVH�RI�
environmental clearances, the vast majority of forest clearances that are sought are 
generally granted. However, in this case, the committee requested additional information 
RQ�WKUHH�RFFDVLRQV�DQG�WKHQ��RQ����'HFHPEHU�������GHFLGHG�WR�FRQVWLWXWH�D�VXEFRPPLWWHH�
to examine the project. The concern was driven primarily by the density of the forest in 
the area and the presence of wildlife species. Up to this point, no reference was made to 
the rights or livelihoods of the surrounding communities.

On 7 July 2011, however, the subcommittee of the Forest Advisory Committee 
submitted its report, in which it noted that the project would affect the “adjoining villages, 
which are presently dependent on the forest available in the said block to meet their daily 
needs of fuelwood, fodder and other minor forest products.” It went on to note that the 
Forest Rights Act had clearly not been implemented in the area and that both the residents 
DQG�WKH�ORFDO�RI¿FLDOV�ZHUH�HQWLUHO\�XQDZDUH�RI�WKH�FRPPXQLWLHV¶�ULJKWV�XQGHU�WKDW�ODZ��
The subcommittee recommended rejection of the forest clearance application.

But the application was not rejected. In the interim, the companies - particularly Essar 
- had been mounting intense pressure on the central government to authorize the project. 
Repeated letters were sent by Essar’s promoter, Shashi Ruia, to the Prime Minister, whose 
RI¿FH�ZDV�JHQHUDOO\�YHU\�V\PSDWKHWLF�WR�ODUJH�FRUSRUDWHV�DQG�ZKLFK�LQ�WXUQ�SUHVVXULVHG�
the Ministry of Environment and Forests to grant the clearance. The Chief Minister of 
the state of Madhya Pradesh also chose to portray the issue as one of “discrimination” 
against his state and, in fact, went on hunger strike in February 2011, demanding grant 
of clearances to the project (among other things). Meanwhile, a “Group of Ministers”             
(a Cabinet sub-committee, or GoM for short) had been constituted to consider the grant of 
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clearances to coal mining blocks. On 8 July 2011, the then Environment Minister, Jairam 
Ramesh, transferred the case to the Group of Ministers for a decision. In September 
2012, Ramesh’s successor, Jayanthi Natarajan, was directed by the GoM to grant “in 
SULQFLSOH´��RU�¿UVW�VWDJH��FOHDUDQFH�WR�WKH�EORFN��

By this time, however, things had started to change in the area.

3.3. Struggle by local communities

In 2011 and early 2012, affected communities in the area started to organise themselves 
to demand their rights over forests under the Forest Rights Act. In addition, a series of 
workshops on forest rights were held by Greenpeace India and other NGOs in Singrauli. 
They also began to spread information about the law and community rights in the district. 
Following their initial organising efforts, the local villages of Ammelia, Budher, Suhira, 
Bandhaura and Barwantola formed Mahan Sangharsh Samiti (MSS) to demand their 
forest rights and to oppose the coal mining project. In April 2014, Bechan Lal, one of the 
MSS leaders, succinctly expressed the basis for his opposition by explaining that: “The 
forest is our mother. We cannot live without it. Our livelihood, our water, our air is all 
linked to this forest” (Sehgal 2014).

As noted above, under the Forest Rights Act (FRA), no forest clearance can be 
granted without completion of the FRA process and without the informed consent of 
the concerned gram sabhas. In the case of Mahan, these requirements were completely 
ignored. Instead, in 2011, the District Collector (the head of the district administration) 
issued a letter containing the blatantly false claim that the village of Amelia had consented 
to the project and that there were no further rights to be recognised in the area. This was 
despite the fact that not a single title for community rights over forest resources had been 
issued in the entire district.

Villagers march against the proposed coal development in the Mahan forest.                                  
Photo Greenpeace
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As part of their protest, villagers from the most directly affected villages in the area 
began sending letters to the authorities responsible for implementation of the Forest 
Rights Act, and to the Central Ministry for Environment and Forests, stating that their 
rights under the Forest Rights Act had not been recognised and that they had not been 
LQIRUPHG� DERXW� WKH� ODZ��2Q� ���0DUFK� ������ IRU� LQVWDQFH�� YLOODJHUV� IURP� WKH� YLOODJHV�
of Amelia, Bandha, Jamgarhi, Piderwah and Budher wrote a letter to the Ministry of 
Environment and Forests stating the following:

8QGHU�WKH�)RUHVW�5LJKWV�$FW�RI�������ZH�KDYH�ERWK�FRPPXQLW\�DQG�LQGLYLGXDO�ULJKWV�ZLWKLQ�
the forest area proposed for the Mahan coal block. We understand that on March 14th a team 
from the Central Ministry of Environment and Forests had visited this area to assess the 
Mahan coal project. We had sought to meet them but they did not meet us. We request you 
to ensure that, as per law, we should be consulted before this project is considered or any 
decision is taken. (Translation from Hindi by the author)

Similarly, on the 14 June, villagers from Budher and Amelia formally wrote to their 
village Forest Rights Committees, stating:

We wish to bring to your notice that the Central government has, in order to address the 
historical injustice done to us by the British authorities, passed the Forest Rights Act in 
����������8QGHU�VHFWLRQV������D���������P��RI�WKLV�ODZ��ZH�KDYH�LQGLYLGXDO�DQG�FRPPXQLW\�
rights over forest land, the power to protect of forests, the power to protect biodiversity 
>HWF�@����:H�DOVR�ZLVK� WR� LQIRUP�\RX� WKDW�XQGHU�5XOHV���E�� DQG���D��RI� WKH�)RUHVW�5LJKWV�
Rules, it is the responsibility of the district and sub-divisional committees to provide us with 
records and information... Till date, no effort has been made to recognise our community 
rights... We wish to point out to you that under section 3(1)(v) of the SC/ST (Prevention of 
$WURFLWLHV��$FW��������DQ\�QRQ�67�RU�QRQ�6&�ZKR�VHHNV�WR�HYLFW�DQ�67�IURP�ODQG�RFFXSLHG�
or premises occupied by them or who violates their rights to land or water is guilty of a 
criminal offence. Further, under section 4(5) of the Forest Rights Act, no adivasi or other 
traditional forest dweller can be removed from forest land until the process of recognition 
of forest rights is complete. (Translation from Hindi by the author)

Even after such detailed legal submissions were made, the district authorities, the 
SROLFH�DQG�&HQWUDO�DQG�6WDWH�JRYHUQPHQW�RI¿FLDOV�VLPSO\�LJQRUHG�WKH�ODZ�DQG�WKH�LVVXHV�
raised by the villagers. Despite the villagers’ allegation that the District Collector’s action 
is a criminal offence, this too went unheeded by both the State and the Central authorities. 
Rather than attempting to prosecute him, they encouraged the project proponents to 
continue to seek the clearance.

On 15 August 2012, gram sabha meetings were held in these villages as is routinely 
the case (in most of India, gram sabha�PHHWLQJV�DUH�KHOG�URXWLQHO\�RQ����-DQXDU\����0D\��
15 August and 2 October - though the dates may vary in various States, and meetings 
can be held at any other time as well). In two villages - Amelia and Suhira - attempts 
were made to table resolutions in the meeting for recognition of community forest rights 
�WKH�¿UVW�VWHS� LQ� WKH� OHJDO�SURFHVV�XQGHU� WKH�)RUHVW�5LJKWV�$FW��� ,Q�ERWK�gram sabhas, 
FRPSDQ\�DJHQWV��LQ�FRQQLYDQFH�ZLWK�ORFDO�RI¿FLDOV��SUHYHQWHG�WKH�UHVROXWLRQV�IURP�EHLQJ�
voted upon or recorded in the register. Subsequently rallies were held in Singrauli and 
IRUPDO�FRPSODLQWV�VXEPLWWHG�DJDLQVW�WKHVH�RI¿FLDOV�DQG�DJHQWV��EXW�QR�DFWLRQ�ZDV�WDNHQ��
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Interference in the gram sabha process is a criminal offence under various laws, but once 
again no attempt was made by the authorities to investigate or act on this.

In September 2012, as outlined earlier, the Environment Ministry granted in principle 
clearance to the project - notwithstanding all of the illegalities and the violations raised 
E\� WKH� YLOODJHUV�� ,QVWHDG�� WKH� RUGHU� PHUHO\� LQFOXGHG� D� VWDWHPHQW� WKDW�� SULRU� WR� ¿QDO�
clearance, the FRA process had to be completed in the area and consent had to be sought. 
As expected, these conditions were not complied with - no attempt was made to either 
recognise community rights in the area or to seek the informed consent of the gram 
sabha, even in the face of repeated protests.

6RPH�VL[�PRQWKV�ODWHU��RQ���0DUFK�������WKH�GLVWULFW�DGPLQLVWUDWLRQ�FDOOHG�D�VSHFLDO�
gram sabha meeting in Amelia. According to the resolution register, this meeting was 
DWWHQGHG�E\�����SHRSOH���IDU�EHORZ�WKH�����TXRUXP�UHTXLUHG�IRU�DQ\�GHFLVLRQ�RQ�PDWWHUV�
related to forest rights. In the actual pages of the register, below the 184 signatures of those 
who attended, the signature list had been closed using the seal of the local village council 
secretary and president (the normal procedure for certifying that all signatures have been 
gathered). However, in this case, beneath the seal and the original 184 signatures, more 
than a thousand additional signatures are listed. It turns out that the tehsildar (a local 
RI¿FLDO�RI�WKH�GLVWULFW�DGPLQLVWUDWLRQ��ZHQW�DURXQG�WKH�YLOODJH�WKDW�QLJKW��DFFRPSDQLHG�
E\�WZR�SROLFH�RI¿FHUV��DQG�FRPSHOOHG�D�QXPEHU�RI�RWKHU�YLOODJHUV�WR�VLJQ�WKH�UHJLVWHU��
According to the villagers, he and a handful of villagers with ties to the company - 
including the local village council president - then forged yet more signatures on the 
UHJLVWHU��7KH�¿QDO�OLVW�RI�VLJQDWRULHV�LQFOXGHV�WKH�QDPHV�RI�YLOODJHUV�ZKR�KDG�GLHG�WZR�
years earlier, as well names of people who simply don’t exist.

The forged resolution stated that the village had no pending claims on the forest (which 
clearly was not the case, since their forest rights had not been recognised) and that the 
village “welcomed” Mahan Coal Limited. Mahan Sangharsh Samiti sought copies of this 
resolution under India’s Right to Information Act, but was unable to obtain them until 
four months had passed (under the law, all information should be produced within 30 
days). Complaints to the local authorities and the State government regarding this blatant 
forgery went completely unheeded.

2Q����-XO\�������066�UDLVHG�WKH�PDWWHU�ZLWK�WKH�&HQWUDO�JRYHUQPHQW¶V�WKHQ�0LQLVWHU�
for Tribal Affairs, Kishore Chandra Deo, who wrote to the Madhya Pradesh Chief 
Minister, pointing out the forgery and the failure to implement the Forest Rights Act. On 
���-XO\�������KDYLQJ�UHFHLYHG�QR�UHSO\��KH�WKHQ�WRRN�WKH�XQSUHFHGHQWHG�VWHS�RI�KROGLQJ�
a joint press conference with MSS on the issue. Notwithstanding these statements by a 
Cabinet Minister of the federal government, and continuing protests in the area, neither 
the Madhya Pradesh government nor the Ministry of Environment and Forests took any 
action on the matter. Or, more accurately, they chose to do the opposite. On 12 February 
������WKHQ�0LQLVWHU�IRU�WKH�(QYLURQPHQW�DQG�)RUHVWV��9HHUDSSD�0RLO\��JUDQWHG�¿QDO�IRUHVW�
clearance to the Mahan coal mine, on the basis of the forged resolution of the District 
Collector. This was done despite the public statements of the Tribal Minister, and the 
glaringly obvious violation of the Forest Rights Act’s requirements.
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Following the grant of forest clearance, MSS continued to protest. It also tried 
UHSHDWHGO\� WR� ¿OH� D� FULPLQDO� FRPSODLQW� DJDLQVW� WKH� 'LVWULFW� &ROOHFWRU� DQG� WKH� GLVWULFW�
RI¿FLDOV� IRU� IRUJHU\��7KH�SROLFH� UHIXVHG� WR� UHJLVWHU� WKH�FRPSODLQW�HYHQ�ZKHQ�HYLGHQFH�
was produced. Ironically, while MSS was repeatedly, but unsuccessfully, trying to have 
the complaint registered, its leaders found themselves facing a criminal case instead. At 
12:30 am on 8 May 2014, two MSS leaders (Bechan Lal and Vijay Shankar Singh) and 
two Greenpeace volunteers were arrested by the local police on a series of fabricated 
charges - including robbery and obstruction of public servants performing their duty. 
They were detained at the police station and allegedly beaten when they refused to sign 
confession statements. Two days later three of the four were granted bail by the district 
court; the fourth, MSS leader Bechan Lal, was only granted bail three weeks later, after 
MSS approached the High Court. MSS continues to seek criminal prosecution of the 
GLVWULFW�RI¿FLDOV�DQG�LV�QRZ�DOVR�VHHNLQJ�WR�KDYH�D�FRPSODLQW�UHJLVWHUHG�XQGHU�WKH�6&�67�
(Prevention of Atrocities) Act.

The company has also used other methods to harass MSS and its allies. A civil case 
ZDV�¿OHG�LQ�$SULO������LQ�WKH�ORFDO�GLVWULFW�FRXUW��VHHNLQJ�DQ�DEVXUG�5V������FURUHV��5V��
5 billion/approximately 80 million USD) in damages from MSS and other organisations 
and asking the court to issue a temporary order restraining the organisation from 
demonstrating in the area around the company headquarters. This case is also continuing 
in the local court.

0HDQZKLOH��LQ�0D\��066�¿OHG�D�FDVH�EHIRUH�WKH�1DWLRQDO�*UHHQ�7ULEXQDO�DJDLQVW�WKH�
JUDQW�RI�IRUHVW�FOHDUDQFH�WR�WKH�PLQH��,Q�WKH�¿UVW�KHDULQJ��RQ����0D\��WKH�6WDWH�JRYHUQPHQW�
promised the tribunal that no trees would be felled before October. The tribunal recorded 
this statement in its order.11 This order has provided some respite in the area, but due to 
LWV�WHPSRUDU\�QDWXUH�WKH�FRQÀLFW�ZLOO�LQHYLWDEO\�FRQWLQXH�

)LQDOO\��MXVW�DV�WKLV�FDVH�VWXG\�ZDV�EHLQJ�¿QDOLVHG��RQ���-XQH�������WKH�,QWHOOLJHQFH�
Bureau - one of India’s two main federal intelligence agencies - produced a new report 
on foreign-funded NGOs that was leaked to the press. Among other allegations, the 
Intelligence Bureau’s report alleged that the struggle in Mahan is purely instigated by 
Greenpeace India with the aim of retarding India’s “development”. Essar has already 
announced that it will use this report as evidence in its civil suit against MSS. Future 
developments in this regard remain to be seen.

4. The Mahan case - understanding the context

It is clear from the above that Mahan Sangharsh Samiti, and the locally affected 
communities, have so far not been able to access justice in any meaningful manner. It 
LV�ERWK�LURQLF�DQG�W\SLFDO�WKDW��LQ�D�VWRU\�¿OOHG�ZLWK�FULPLQDO�YLRODWLRQV�RI�ODZ�IURP�VWDUW�
WR�¿QLVK�� WKH�RQO\� ODZ�HQIRUFHPHQW�DFWLRQ�WR�GDWH�KDV�EHHQ�DJDLQVW� LQQRFHQW�YLOODJHUV��
Indeed, the only issue on which the Mahan case is atypical is the fact that such illegal 
repression has been relatively mild. In other such projects elsewhere in India, we have 
seen killings, beatings, torture, accusations of Maoist involvement and so on.
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The institutions that exist for the purpose of ensuring access to justice and respect for 
indigenous rights have all, so far, failed in various ways. We can classify these failures 
into the following categories:

· Subversion of institutions: The gram sabha, or village assembly, is supposed 
to be the most accessible institution to the people and the most democratic 
space available to them. In practice, however, it has been subverted by the 
FROOXVLRQ�EHWZHHQ�WKH�GLVWULFW�DGPLQLVWUDWLRQ�DQG�WKH�FRPSDQ\��UHVXOWLQJ�¿UVW�LQ�
the prevention of the passage of the rights resolution in August 2012, and then 
later in the forgery of the subsequent resolution. The failure of state and central 
DXWKRULWLHV� WR� KROG� WKHVH� RI¿FHUV� DFFRXQWDEOH� IRU� WKHLU� YLRODWLRQV� �� GHVSLWH� WKH�
fact that those violations are in fact crimes under Indian law - is a key problem 
here. However, it is also necessary to recognise that, notwithstanding the failure 
of these institutions so far, the fact that these legal provisions exist has been the 
strongest weapon that MSS has at its disposal. This is a key point that we return 
to below.

· Abdication of institutional responsibility: The Ministry of Environment and 
Forests, and the central and state governments more generally, have simply ignored 
their responsibilities under the law and have behaved like agents of the company. 
7KH� GLI¿FXOW\� LQ� KROGLQJ� WKHVH� LQVWLWXWLRQV� WR� DFFRXQW� IRU� ULJKWV� YLRODWLRQV� LV�
another facet of the failure of access to justice in this case. In a similar manner, 
the local police have also ignored evidence of crimes by the administration and 
the company, and instead foisted false cases on those opposing the project. Once 
again, a lack of accountability is a serious problem.

· Institutional marginalisation of dissenting tendencies: Perhaps the most 
confusing, but also the most central, aspect of this institutional failure is the fact 
that institutions that did respond - such as the Minister of Tribal Affairs and the sub-
committee of the Forest Advisory Committee - were themselves marginalised in 
the decision making process. It was as if they lost all their constitutional and legal 
weight merely because they opposed the company. Two Environment Ministers 
also opposed the project on environmental grounds, but their opposition met with 
a similar fate. The question here is why this occurs.

,QGHHG�� LW� LV� WKH�¿UVW� DQG� WKLUG� WHQGHQFLHV� �� WR� VXEYHUW� DQG�PDUJLQDOLVH� LQVWLWXWLRQV�
whose purpose is to defend rights - that point us towards a better understanding of what 
actually happens within the State machinery around these projects and similar cases 
of violations of indigenous rights. Clearly, merely creating yet another institution (for 
instance, an ombudsman or regulatory body) is not enough to address these issues. Such 
an institution will itself merely be subverted or ignored. Nor is it enough to lament the 
absence of political will on the part of the Indian State or the ruling parties. Rather, it is 
necessary to consider which institutional approach may in fact make it possible to secure 
justice.
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4.1. The current political economy

Historically, as we noted above, India’s forest and land policies were shaped by a colonial 
regime whose primary interest was in revenue extraction. In the case of agricultural land, 
the focus was on taxation of agriculture.12 In the case of forests, where taxation was 
ERWK� IDU�PRUH� GLI¿FXOW� DQG�PXFK� OHVV� SUR¿WDEOH�� WKH� IRFXV�ZDV� RQ� D� YDOXDEOH� QDWXUDO�
resource - timber. Both taxation and timber extraction, however, required that common 
and community land use rights be extinguished. Without doing this, taxation of individual 
owners, and control over timber, would not be possible. Hence the slew of forest and land 
laws mentioned above.

In the context of the mining sector, over the course of the last 25 years, India has been 
witnessing a phenomenon that is both somewhat similar to and different from the colonial 
approach. The similarity is in the focus on natural resources - whereas earlier, the key 
resource was timber, now it is minerals. The underlying tactic, moreover, is essentially 
the same: expropriate an area from its inhabitants as quickly as possible, in order to easily 
and cheaply extract the resource and sell it. But the difference is that today’s extractive 
drive is driven not by colonial priorities but by the mechanics of international stock 
PDUNHWV�DQG�WKH�¿QDQFLDO�VHFWRU��:LWK�,QGLD¶V�³OLEHUDOLVDWLRQ´�DIWHU������DQG�WKH�HQWU\�RI�
private companies into mining, the mining sector is increasingly driven by the imperative 
RI�GHPRQVWUDWLQJ�TXLFN�SUR¿WV���RU��PRUH�DFFXUDWHO\�� WKH�SRWHQWLDO�RI�TXLFN�SUR¿WV��� LQ�
WKH�¿QDQFLDO�PDUNHWV��,Q�WXUQ��WKH�JRYHUQPHQW¶V�SROLF\�RI�³HQFRXUDJLQJ´�SULYDWH�VHFWRU�
³SDUWLFLSDWLRQ´�LPSOLHV�WKDW�JRYHUQPHQW�¿QDQFLDO�DJHQFLHV�ZLOO�GR�HYHU\WKLQJ�WKH\�FDQ�WR�
IDFLOLWDWH�VXFK�VKRZFDVLQJ�RI�SUR¿WV�DQG�SRWHQWLDO�¿QDQFLDO�UHWXUQV�

Mahan is once again a good example of what results. When she gave her order granting 
the stage 1 clearance for the project, then Environment Minister, Jayanthi Natarajan, put 
on record that she was compelled to give the clearance because, among other reasons, the 
project involved “huge exposure to nationalised banks.” Indeed, rumours later emerged 
that government banks had loaned Essar and Hindalco more than 1,000 crores (or 10 
billion rupees) for their power plant projects, on the assumption that the necessary Mahan 
FRDO�PLQH�SHUPLVVLRQV�ZRXOG�EH�SURYLGHG��6HSDUDWH�LQIRUPDWLRQ�FRQ¿UPV�WKDW�(VVDU�LV�
among India’s most indebted companies.

Nor is Essar the only company in this situation. News reports in 2013 and 2014 
FRQ¿UPHG� WKDW� ,QGLD¶V� LQIUDVWUXFWXUH� VHFWRU� LV� LQFUHDVLQJO\�XQDEOH� WR� UHSD\� LWV� GHEWV�13 
7KH�5HVHUYH�%DQN�RI�,QGLD¶V�)LQDQFLDO�6WDELOLW\�5HSRUWV�KDYH�DOVR�FRQ¿UPHG�WKDW�WKHUPDO�
power sector projects - such as the Essar-Hindalco projects in Singrauli - hold the most 
bad debt of any industrial sector.14 This had reached the point whereby it posed a threat 
WR�WKH�VWDELOLW\�RI�,QGLD¶V�¿QDQFLDO�V\VWHP�

It is this context that explains both the subversion of institutions and their marginalisation 
when they stand up for indigenous rights. Given the way the Indian State has chosen to 
DSSURDFK�DFFHVV�WR�UHVRXUFHV�LQ�WKHVH�WHUULWRULHV��WKH�SHRSOHV�ZKR�RFFXS\�WKHP�QRZ�¿QG�
themselves at the centre of the agenda of India’s biggest companies; and the actions of 
these State and corporate actors also affects the health of the Indian economy as a whole. 
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It is not surprising, then, that the pressure is enormous and the institutional structure of 
the State fails to respect indigenous rights.

5. Compliance with UN Guiding Principles on Business and Human Rights

The above should make it clear that, both in the Mahan case and in the question of natural 
resource based industries more generally, the situation in India is far from both the spirit 
and the letter of the UN Guiding Principles on Business and Human Rights. Indeed, it 
would not be an exaggeration to say that every single one of these guiding principles has 
EHHQ�GLVUHVSHFWHG�DQG�WKH�ULJKWV�WKH\�ZHUH�GHVLJQHG�WR�SURWHFW�YLRODWHG��0RUH�VSHFL¿FDOO\��
one can discern the following pattern of violations.

5.1. Regarding human rights as dispensable

7KH�PRVW� EDVLF� DQG� REYLRXV� REMHFWLYH� RI� WKH�*XLGLQJ� 3ULQFLSOHV� �� UHÀHFWHG� LQ� DOO� LWV�
principles - is respect for human rights. It is clear from the above that neither human 
ULJKWV�LQ�JHQHUDO�QRU�WKH�VSHFL¿F�OHJDO�ULJKWV�SURYLGHG�IRU�LQ�LQWHUQDWLRQDO�DQG�GRPHVWLF�
legal instruments have been respected in the Mahan case. For instance, Articles 8(2)(b), 
�������DQG����RI�WKH�81'5,3�UHFRJQLVH�DQG�SURWHFW�WKH�ULJKWV�RI�LQGLJHQRXV�SHRSOHV�WR�
their lands, territories and resources. None of these have been respected by either the 
State or private corporations in the Mahan case. Rather than addressing these issues as 
legal violations, the centres of State power and the corporations concerned have seen 
them as dispensable inconveniences to be brushed aside.

5.2. State abdication of responsibility

7KH�*XLGLQJ�3ULQFLSOHV�DOVR�VSHFL¿FDOO\�SURYLGH���WKURXJK�SULQFLSOHV������������DQG�����WKDW�
States must ensure that businesses respect human rights and that the regulatory agencies 
are aware of and bound by statutory and international law provisions. None of these 
principles has been respected in this case. Rather, as we saw above, instead of supporting 
and responding to State authorities that attempted to raise issues of rights, they were 
VLPSO\�EUXVKHG�DVLGH��&RQWUDU\�WR�WKH�6WDWH�GXW\�DI¿UPHG�XQGHU�WKH�*XLGLQJ�3ULQFLSOHV��
the approach of the centres of governmental power in India has been to declare that the 
primary objective of the State must be to “facilitate” the concerned project, whatever the 
legal and human rights violations this may entail.

5.3. Disregarding human rights due diligence

The Guiding Principles also require that businesses undertake “human rights due 
diligence” (principles 15(b) and 18) and that States mandate such corporate due diligence 
(principle 4, in cases where corporations receive “substantial support” from the State). 
The Guiding Principles also state that these steps should be taken through a consultative 
process. Once again, in this case, we observe not only no due diligence in identifying 
human rights concerns, but extreme diligence in overriding those concerns. Every effort 
at raising issues of rights violations, including by statutory bodies, has been brushed 
under the carpet. The most revealing example of this is Essar’s ludicrous civil case 
against Mahan Sangharsh Samiti, which accuses the local organisation of defamation.
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5.4. No access to meaningful remedies

7KH�*XLGLQJ�3ULQFLSOHV��¿QDOO\��UHTXLUH�WKDW�ERWK�6WDWHV�DQG�EXVLQHVVHV�VKRXOG�HVWDEOLVK�
effective mechanisms which guarantee access to remedies (principles 27 - 31). As we 
have seen above, no effective remedy has been available to the affected communities to 
date. Police and regulatory authorities have ignored complaints; statutory bodies that did 
respond were, once again, themselves ignored; and the courts are not easily accessible 
(though in this case they have been approached). Despite the awareness that there have 
an ongoing problem for years as a result of the project, to date there has been no remedial 
DFWLRQ�E\�DQ\�DXWKRULW\��,Q�VKDUS�FRQWUDVW��WKH�FRUSRUDWLRQV�FRQFHUQHG�DUH�VHFXUHG�EHQH¿W�
DIWHU�EHQH¿W�IURP�WKHVH�DXWKRULWLHV��WKH�ODWHVW�EHLQJ�WKH�VXSSUHVVLRQ�RI�ORFDO�GLVVHQW�DV�D�
result of the arrests and illegal beating of their opponents by the police. 

The companies for their part claim, in their policy statements, to offer remedial 
measures, however, this remains at the level of rhetoric, as evidenced by Hindalco’s 
statement in its 2013 sustainability report: “We planned to establish the formal grievance 
mechanism for human rights related issues”.15 In practice, as the case illustrates, these 
corporations remain complicit in, or responsible for, measures aimed at suppressing 
community opposition and offer no effective transparent rights-compliant channels 
through which the communities can seek to have their grievances resolved.

The inadequacy and ineffective nature of the State mechanisms and processes aimed 
at ensuring access to remedies in this case can be illustrated by contrasting them with 
criteria outlined in principle 31 with which even non-judicial grievance mechanisms are 
required comply:

�� “Legitimate”, enabling trust and being accountable: It was clear from the 
experience in Mahan that neither the police, nor the local administration, nor the 
central regulatory authorities could be trusted, since they repeatedly contributed 
to or facilitated rights violations.

�� “Accessible”: As we have seen, most of the State institutions are essentially 
inaccessible to local communities.

�� “Predictable”: The repeated reversals of decisions, the fact that no negative 
decision against the company has been allowed to stand, and the forgery of key 
documents all indicate that there is no predictability.

�� “Equitable”: The same points also establish a complete lack of equity in the 
process.

�� ³7UDQVSDUHQW´��3UDFWLFDOO\� DOO� GHFLVLRQV� RI� DQ\� VLJQL¿FDQFH� �� VWDUWLQJ� IURP� WKH�
grant of the coal block - have been taken behind closed doors. Institutions meant 
to ensure transparency have been bypassed instead.

�� ³5LJKWV�FRPSDWLEOH´��$V�QRWHG�LQ�WKH�¿UVW�SRLQW�LQ�WKLV�VHFWLRQ��WKH�RXWFRPH�KDV�
been the opposite.

�� A source of continuous learning: On the contrary, this process has been a source 
of learning on how to subvert the law.
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�� “Based on engagement and dialogue” (in the case of operational-level grievance 
mechanisms): No initiative has been made to have any good faith dialogue with 
the community, and instead fear, intimidation and repression have been used.

6. Possible Ways Forward

In light of all of the above, the question of ensuring access to justice has to be understood 
as a question of power, rather than an institutional or administrative one. Rather than 
search for an institution that will be truly “neutral” or accountable, it is important to 
understand the situation as one of struggle. Hence we must locate institutional spaces 
that would make it possible for indigenous rights to actually become meaningful in such 
D�FRQÀLFW�

From the Mahan case, three possibilities emerge:

· Further empowerment and respect for the powers of the gram sabha, 
or village assembly: As we noted above, even as the gram sabhas have been 
systematically subverted in Mahan, they remain the only forum that is at least 
consistently accessible to the local indigenous community. Indeed, it is due to 
their inability to completely subvert the gram sabhas that the administration and 
the company have so far not been able to force the project through. In this sense, 
continuing to seek empowerment of the gram sabha, and the incorporation of 
the need for gram sabha consent in more legal procedures, would be of great 
assistance in enhancing access to justice. Some changes that could be considered 
include:

- Inclusion of gram sabha consent as a requirement for diversion of forest land 
in the procedures under the Forest (Conservation) Rules, so that it is deemed 
necessary as part of the routine administrative procedure.

- Development of a forest mapping and planning process - at the gram sabha 
level - and demanding that the Forest Department incorporate these plans in 
its own maps and plans, as it is required to do under the Rules under the Forest 
Rights Act.

- Pushing for strengthening gram sabha consent requirements in other Indian 
laws, such as the Land Acquisition Act (in whose latest version this is partially 
present), and the Mines and Minerals (Development and Regulation) Act (so 
that allocation of blocks is subjected to local accountability).

· Incorporation of requirements for gram sabha consent and rights recognition 
LQ�¿QDQFLDO�UHJXODWLRQV: This is an issue that is only now beginning to get some 
minimal attention. At present, neither Indian nor international stock market and 
credit regulations require respect for indigenous land rights or common lands 
SULRU�WR�H[WHQGLQJ�¿QDQFH�WR�SURMHFWV��7KLV�FUHDWHV�VLWXDWLRQV�OLNH�WKRVH�LQ�0DKDQ��
ZKHUH�WKH�¿QDQFLDO�KHDOWK�RI�HQWLUH�EDQNV�DQG�ODUJH�LQYHVWRUV�DUH�SODFHG�DW�ULVN�DV�
a result of a corporate’s desire to grab resources illegally. The error here clearly 
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lies with those who invested or loaned money to these projects. Hence, requiring 
disclosure of indigenous rights issues in stock prospectuses, and restricting banks 
from lending to such projects in the absence of local consent, will both safeguard 
WKH�¿QDQFLDO�V\VWHP�DQG�HQVXUH�WKDW�WKHUH�LV�PRUH�VSDFH�IRU�SHRSOH�WR�DVVHUW�WKHLU�
democratic and legal rights.

· Expanding land use planning to include a democratic process: In the longer 
term, in designated indigenous territories - which, in the case of India, can begin 
with what are known as “Scheduled Areas” - there is a need for a participatory 
rights-compliant democratic process of land use planning. This can only be done 
after rights are recognized and titles accorded to rights holders. After that, it can 
start at the level of the local village and build up to district and territory wide 
plans. Projects should only be permitted within the scope and framework of these 
plans. A process of gram sabha level forest planning - as mentioned above - can 
EH�WKH�¿UVW�VWHS�WRZDUGV�VXFK�D�GHPDQG�

The issues which emerge from the Mahan case highlight how illegal, undemocratic 
and unjust India’s resource allocation regime has become. Addressing them as outlined 
above would go some way towards providing a space in which the voices of indigenous 
communities (and others dependent on natural resources) can be heard more effectively, 
and thereby to some extent counter the enormous dominance of private corporations 
over the current decision making system. This would in turn offer the possibility of 
making the legal rights of indigenous communities meaningful on the ground, rather than 
leaving them as mere rhetoric and perpetuating what Dr. B.D. Sharma - former national 
Commissioner for Scheduled Castes and Scheduled Tribes - once called “an unbroken 
history of broken promises.”���

1 For more details see Sarin, M. (2005) “Scheduled Tribes Bill 2005.” Economic and Political Weekly XL (21) (21 
May 2005); see also Campaign for Survival and Dignity (2004) Endangered Symbiosis: Evictions and India’s Forest 
Communities. New Delhi: Campaign for Survival and Dignity.
2 For more information on this see Gopalakrishnan, S. (2012). “Undemocratic and Arbitrary: Regulation, Control and 
Expropriation of India’s Forest and Common Lands.” Society for Promotion of Wasteland Development.
3 For an example see Rosencranz, Armin, and Sharachchandra Lele. 2008. “Supreme Court and India’s Forests.” 
Economic and Political Weekly 43 (05) (February).
4 Mail Today. 2011. “Projects Getting Faster Clearance in Jairam’s Tenure.” Mail Today (3 February).
5�2UGHU�GDWHG������������LQ�7�1��*RGDYDUPDQ�7KLUXPDOSDG�YV��8QLRQ�RI�,QGLD��:3��������LQ�WKH�6XSUHPH�&RXUW�RI�
India.
� Judgment dated 18.04.2013 in Orissa Mining Corporation vs. Union of India.
7 Times of India (2 May 2014) “Parakh Questioned on Allocation of Mahan Coal Block”.
8 Greenpeace. 2011. Singrauli: The Coal Curse. New Delhi, India: Greenpeace.
� Kohli, Kanchi. 2014. “Mahan’s Coal Shadow.” Civil Society (June).
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10 Mail Today. 2011. “Projects Getting Faster Clearance in Jairam’s Tenure.” Mail Today (3 February).
11�0DKDQ�6DQJKDUVK�6DPLWL�YV��'HSDUWPHQW�RI�)RUHVW�DQG�2UV���1DWLRQDO�*UHHQ�7ULEXQDO��GDWHG������������
12 For a discussion on the colonial approach see Whitehead, Judy. 2010. “John Locke and the Governance of India’s 
Landscape: The Category of Wasteland in Colonial Revenue and Forest Legislation.” Economic and Political Weekly 
;/9����������'HFHPEHU�����±���
13�0LQW��������³)XQGLQJ�,QGLD¶V�,QIUDVWUXFWXUH�'H¿FLW�´�0LQW����'HFHPEHU���KWWS���ZZZ�OLYHPLQW�FRP�2SLQLRQ�
S�%ZJG�K&D;R�<;IQJ,46.�)XQGLQJ�,QGLDV�LQIUDVWUXFWXUH�GH¿FLW�KWPO�
14 RBI. 2012. Financial Stability Report December 2012. Reserve Bank of India. http://rbi.org.in/scripts/
3XEOLFDWLRQ5HSRUW'HWDLOV�DVS["8UO3DJH 	,' ����
15�+LQGDOFR�VXVWDLQDELOLW\�5HSRUW�����������DW����DYDLODEOH�DW�KWWS���ZZZ�KLQGDOFR�FRP�SRUWDOV���GRFXPHQWV�
LQYHVWRUV�GRZQORDGV�KLQGDOFRBVXVWDLQDELOLW\BUHSRUW�����SGI����6KDUPD�%�'����������8QEURNHQ�+LVWRU\�RI�
Broken Promises - Indian State and the Tribal People (Freedom Press, People’s Academy for Social Change and 
Development).
���Sharma B.D., (2010) Unbroken History of Broken Promises - Indian State and the Tribal People (Freedom Press, 
People’s Academy for Social Change and Development).
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Chapter 6 - Access to Remedy of Indigenous Peoples Affected by Large 
Scale Hydropower Dams in Sarawak, Malaysia: The Baram Dam 

Experience
Asia Indigenous Peoples Pact (AIPP)

1. Research Methodology 

This case study was produced by Asia Indigenous Peoples Pact (AIPP). It draws 
H[WHQVLYHO\�IURP�GRFXPHQWDWLRQ�RI�IDFW�¿QGLQJ�PLVVLRQV�DQG�OHJDO�VWXGLHV�FRQGXFWHG�E\�
the Jaringan Orang Asal SeMalaysia (JOAS)1 , a national network of indigenous peoples 
in Malaysia, and its networks including Save Rivers Network and International Rivers 
among others. This study also integrates relevant points from the results of the national 
land inquiry initiated by the Human Rights Commission of Malaysia (SUHAKAM) in 
2012.

2. Case overview 

Owing to the rich water resources of Sarawak, a state of Malaysia and part of the island 
of Borneo, indigenous peoples there have been confronted with plans to build up to 50 
large hydropower dams, the location of 12 of which are already known. The plans are 
part of the “Sarawak Corridor of Renewable Energy” (SCORE), a development corridor 
in central Sarawak, which will result in the displacement of thousands of indigenous 
peoples and inundation of agricultural lands and sacred areas of indigenous communities. 
Three dams in Sarawak have already been built - the Batang Ai dam, the Bakun dam, 
and the Murum dam. Already, thousands of indigenous peoples displaced by the Bakun 
and Murum dams in Sarawak have been resettled in areas with substandard housing and 
limited access to land, and are unable to maintain their sources of livelihood.

Sarawak Dams: Source The Borneo Project
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This case study focuses on the experience with access to remedy of indigenous peoples 
affected by the proposed Baram Dam which is to be built on a section of the Baram River 
EHWZHHQ�WKH�YLOODJHV�RI�/RQJ�1D¶DK�DQG�/RQJ�.HVDK��7KLV�SURMHFW�KDV�EHHQ�VSHFL¿FDOO\�
LGHQWL¿HG�E\�WKH�6DUDZDN�(QHUJ\�%HUKDG��6(%��DV�EHLQJ�FHQWUDO�WR�JHQHUDWLQJ�HQHUJ\�IRU�
SCORE-related industries and as a potential source of energy for export to Indonesia, 
once the cross-border transmissions lines are built.  

Approximately twenty-six longhouses belonging to the Kenyah, Kayan and Penan 
indigenous peoples would be directly affected and, as a result, it is estimated that between 
������DQG��������SHRSOH�ZRXOG�EH�IRUFLEO\�GLVSODFHG�IURP�WKHLU�ODQGV��7KH�LQGLJHQRXV�
peoples in the area have never granted their consent to the Sarawak Energy Berhad 
(SEB), the state-owned dam proponent, and the Sarawak government to proceed with the 
project and to determine the socio-economic conditions and well-being of communities 
in resettlement areas. Coercive tactics, including distribution of “Christmas bonuses” 
worth thousands of US dollars, are being used to pressure indigenous leaders in the area 
to accept the plans for the dam. There is reported interference by political parties in the 
appointment of village headmen and community chiefs.

Area that will be inundated if Baram Dam is built. Photo: International Rivers

The affected indigenous peoples in the proposed Baram Dam project area have 
submitted petitions to relevant government agencies but so far have not received a 
positive response.
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Instead, they have been subjected to harassment. They have also set up blockades 
to express their opposition and prevent company equipment from entering the area. 
These blockades have been in place for over a year, despite attempts by the government 
authorities to dismantle them. 

Aside from conducting local mobilizations, as well as lobbying and advocacy work at 
local and national levels, the affected communities along with their support groups, have 
also reached out to international organizations and mechanisms. They have raised their 
concerns regarding the existing and expected adverse impacts of the dams on indigenous 
communities in Sarawak to the International Hydropower Association (IHA) and to the 
Asian Development Bank (ADB) and have also submitted a communication to the UN 
Special Rapporteur on the rights of indigenous peoples. A complaint has likewise been 
VXEPLWWHG� WR�68+$.$0�DQG�DQ�RI¿FLDO�PHHWLQJ�ZDV�KHOG�ZLWK� WKHP�� DW�ZKLFK� WKH\�
committed to look into the matter.

7KH�UHGUHVV�PHFKDQLVPV�DQG�VWUDWHJLHV�XQGHUWDNHQ�E\�WKH�DIIHFWHG�FRPPXQLWLHV�UHÀHFW�
the problematic state of access to remedy for indigenous peoples who are struggling to 
have their land rights recognized and respected in Malaysia. Giving the profound land 
rights issues that they are facing, in part arising from these and other major projects in 
their territories, a national land inquiry was initiated by the Human Rights Commission 
of Malaysia (SUHAKAM) in 2012. Among the numerous recommendations in 
SUHAKAM’s ensuing 2013 report were: the establishment of an Indigenous Land 
Tribunal or Commission to decide on indigenous peoples’ land claims, including 
appropriate settlements and redress; the establishment of a Native Title Court or a special 
court to deal with the backlog cases in the civil court; and the conduct of a review and 
amendment of relevant laws to align them to universally accepted norms.

3. Introduction

The indigenous peoples of Malaysia are collectively referred to as the Orang Asal and 
“consist of more than 80 ethno-linguistic groups, each with its own culture, language and 
territory.”2    Their total population is estimated to be around 4 million, or about 15 per 
cent of the national population.3�7KH�PDMRULW\��DQ�HVWLPDWHG�����RI�WKH�2UDQJ�$VDO�LQ�
Peninsular Malaysia (known as Orang Asli) as well as the natives of Sabah and Sarawak, 
reside in rural areas and are among the most marginalised and disadvantaged groups 
in Malaysia. Indigenous peoples in the three states – Sabah, Sarawak and Peninsular 
Malaysia – share a common experience of land dispossession brought about by 
development projects imposed in their territories, discrimination and loss of traditional 
livelihoods, knowledge and culture.  

3.1. Overview of human rights situation of Malaysia’s indigenous peoples

%HIRUH�DGGUHVVLQJ�WKH�VSHFL¿F�FDVH�RI�WKH�%DUDP�GDP�ZKLFK�WKH�VWDWH�RZQHG�6DUDZDN�
Energy Berhad is planning to construct in the territories of indigenous peoples in 
6DUDZDN��WKH�FKDSWHU�ZLOO�¿UVW�SURYLGH�DQ�RYHUYLHZ�RI�WKH�VLWXDWLRQ�RI�LQGLJHQRXV�SHRSOHV�
in Malaysia in terms of the existing legal framework in relation to them and State respect 
for their rights in practice. Jaringan Orang Asal SeMalaysia (JOAS - Indigenous Peoples 
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Network of Malaysia) is the network which spans all indigenous peoples of Malaysia. 
Its 2013 Universal Periodic Review (UPR) submission in relation to the Government 
of Malaysia’s respect for indigenous peoples’ rights provides a succinct overview of 
the current situation. The following is a brief account of some of the key human rights 
concerns that it raises in relation to indigenous peoples.

3.1.1. Lack of overall protection of indigenous peoples rights

Malaysia voted in favour of the adoption of the UN Declaration on the Rights of 
Indigenous Peoples��81'5,3��RQ����6HSWHPEHU�������+RZHYHU��LW�KDV�QRW�UDWL¿HG�,/2�
&RQYHQWLRQ�QR������DQG�KDV�QR�1DWLRQDO�$FWLRQ�3ODQ�VSHFL¿FDOO\�IRFXVLQJ�RQ�LQGLJHQRXV�
peoples.  There is a lack of overall protection of indigenous peoples’ rights in terms of 
legislation and governmental policies.

3.1.2. Lack of protection and respect to indigenous peoples collective 
rights to their lands, territories and resources

Malaysian courts have, in several judgments, essentially recognised Orang Asal collective 
rights to lands, territories and resources. However, as JOAS point out:

state governments continue to refuse to recognize decisions by the highest court in 
Malaysia. In Sarawak for example, sections 5(3) and (4) of the Sarawak Land Code 
provides wide power to extinguish all customary land rights… Currently, there are 
about 200 cases relating to violations with regards to customary native rights to 
ODQG��¿OHG�DQG�SHQGLQJ�LQ�6DUDZDN�FRXUWV�

In …the state of Sabah, the issuance of communal titles to develop native customary 
lands under a joint venture scheme with government agencies or private sector further 
erodes Sabah’s indigenous peoples’ right to ancestral lands. The merging of Native 
Customary Rights into large plantations under this scheme is deemed dangerous 
to the status of rights claims of indigenous communities to their traditional lands, 
territories and resources in the future.4

3.1.3. Violations of the right to development and free, prior and 
informed consent (FPIC)

There has been a consistent lack of good faith consultations with the Orang Asal in order 
to obtain their free and informed consent prior to authorizing or commencing large scale 
energy or agribusiness projects in their territories. As noted in the UPR submission as a 
result of their:

non-recognition of native customary title, the Federal and state governments have 
acted against the interests of indigenous Orang Asal by forcibly appropriating, 
acquiring and taking Orang Asal lands, territories and resources without their free, 
prior and informed consent. 
One such example is found in the state of Sarawak, where the state and federal 
governments are embarking on a major industrialization project called the 
“Sarawak Corridor of Renewable Energy” (SCORE), worth about USD105 billion. 
The backbone of this project is 50 hydroelectric dams, with a capacity of 20,000 
0HJDZDWW��0:���7KHVH�GDPV�ZRXOG�ÀRRG�KXQGUHGV�RI�VTXDUH�NLORPHWHUV�RI�IRUHVW�
and farmland and displace tens of thousands of indigenous peoples.5



���
Chapter 6 - Access to Remedy of Indigenous Peoples Affected by Large Scale Hydropower Dams in Sarawak, 

Malaysia: The Baram Dam Experience

In another case: 
the ancestral lands of the indigenous peoples of Johor straits, or the Orang Seletar in 
Peninsular Malaysia have been appropriated for developers of a vast industrialization 
project called Iskandar Malaysia without their FPIC. Several hundred people of nine 
villages staged a historic protest in front of the Johor state assembly, in December 
15, 2011. The community currently lives in dire poverty and poor health due to 
continuous appropriation of their lands, and resulting pollution from industrial 
projects.�

$�FODVV�VXLW�¿OHG�E\� WKH�DIIHFWHG�FRPPXQLW\�DJDLQVW� WKH�GHYHORSHUV� LV�FXUUHQWO\�EHLQJ�
heard in court.

3.1.4. Violations of the right to self-determination and self-governance 
of indigenous peoples

This absence of good faith consultations is further evidenced by the manner in which the 
government has sought to interfere with the traditional governance systems of the Orang 
Asal, in particular through its selection and appointment of customary leaders. In this 
regard the UPR submission notes that:

>W@KH�$ERULJLQDO�3HRSOHV�$FW�RI������JDYH�EURDG�SRZHUV�WR�WKH�'HSDUWPHQW�RI�2UDQJ�
Asli Affairs (JHEOA) relating to matters on indigenous peoples. Part of their mandate 
is the appointment or removal of Orang Asli headmen. This violates the right of 
indigenous peoples to self-governance. To make matters worse, village headmen 
and committee members were required to attend leadership courses conducted by 
the government to supposedly “change their mindset”.7

3.1.5. Civil and political rights violations 

In the process of failing to uphold indigenous peoples’ collective self-determination based 
rights to lands, development and free prior and informed consent, the government is also 
contributing to numerous violations of the civil and political rights of these communities 
and their members.

In trying to protect [their] rights to [their] traditional lands, territories and resources, 
many indigenous communities have suffered intimidation and harassment by the 
authorities and law enforcement personnel…  Indigenous leaders of JOAS have also 
faced discrimination and harassment by the government where their names were 
added in the blacklist of the Immigration Department, resulting to their questioning 
at various entry points between Sabah, Sarawak and West Malaysia. Sarawak in 
particular, often denies the entry of indigenous rights and human rights activists in 
the state.8

3.1.6. Violation of the right to citizenship

To compound these issues many indigenous peoples in Malaysia are not formally 
UHJLVWHUHG�LQ�WKH�VWDWH�V\VWHP��7KH\�FRQVHTXHQWO\�GR�QRW�KDYH�LGHQWL¿FDWLRQ�SDSHUV�WKDW�
are necessary to obtain basic services, such as healthcare, housing, education and basic 
amenities or to exercise other fundamental human rights, including the right to vote.��
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Having addressed the de-facto situation, the following section will provide an 
overview of the legal framework and remedial mechanisms in Malaysia as they pertain 
to indigenous peoples’ right to access to justice and remedies.

3.2. Legal framework and remedial mechanisms

The content of this section draw from a draft research report on the legal framework of 
indigenous peoples rights in Malaysia prepared by JOAS and entitled “Red and Raw: 
Indigenous Rights in Malaysia and the Law”. 

Malaysia’s legal framework contains a number of strong provisions in relation to access 
to justice/remedy. These range from Constitutional provisions protecting indigenous 
peoples’ cultural rights, to legislation recognizing the Native Courts system. The Federal 
Constitution of Malaysia provides that every person is entitled to legal representation 
(article 5 (3)) and allows the use of other languages, including indigenous languages in 
WKH�FRXUWV��DUWLFOHV���������DQG�����������8QGHU�VHFWLRQ����RI�WKH�6SHFL¿F�5HOLHI�$FW������ 
natives are entitled to seek judicial review of executive actions or decisions which affect 
their rights or obtain a declaration of their rights.

3.2.1. Malaysian national court system

The court system of Malaysia is composed of superior courts, which include the Federal 
Court, the Court of Appeal, and the High Court, and subordinate courts which include 
the Magistrates Court and the Court for Children, presided over by Magistrates and the 
Sessions Court. The Federal Court hears appeals from the Court of Appeal while the 
Court of Appeal hears appeals from the High Court relating to both civil and criminal 
matters. The High Court has jurisdiction over civil and criminal matters on which the 
Magistrates and Sessions Courts have no jurisdiction. It may also hear appeals from the 
Magistrates and Sessions Courts in both civil and criminal matters. The Sessions Court 
may hear civil matters involving motor vehicle accidents, disputes between landlord and 
tenants, distress actions and other matters where the amount in dispute does not exceed 
one million RM. The Sessions Court also has jurisdiction to try all criminal offences 
except those punishable by death.10

3.2.2. Native courts and criminal offences

The native courts is a special system for Sabah and Sarawak dealing with disputes 
involving native customary laws, such as matters pertaining to native land tenure, 
inheritance, family law and minor criminal law. In his summary of the Native Court 
�&ULPLQDO�-XULVGLFWLRQ��$FW�������-XVWLFH�5DXV�6KDULI�H[SODLQHG�WKDW�the Act only conferred:

jurisdiction to the Native Courts of Sabah and Sarawak to try any offences (relating 
to natives’ customary law and customs) punishable for a term not exceeding RM 
5,000 or combination of both. Criminal jurisdiction cannot be exercised in respect of 
an offence that is also an offence under the Penal Code. Further, the decision of the 
Native Courts in both Sabah and Sarawak are subject to judicial review by the Civil 
Courts.  There have been cases where the decision of the Natives Courts had been 
quashed by the Civil Court by way of Judicial Review on ground of jurisdictional 
error.11
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In practice, however, there is still some ambiguity on whether some adat offences 
that are connected to criminal offences can still be brought to Native Court following 
a criminal trial. For example, rape, which is a criminal offence, can be tried as an adat 
offence of impregnating a woman out of wedlock. If the person is already charged in a 
Civil Criminal Court, bringing the claim in Native Court may constitute an offense of 
double jeopardy, which is prohibited under Article 7 of the Federal Constitution.

3.2.3. Sabah Native Court System

7KH�6DEDK�1DWLYH�&RXUW�(QDFWPHQW�RI������SURYLGHV�IRU�D�WKUHH�WLHUHG�FRXUW�V\VWHP�±�
the Native Court, the District Native Court and the Native Court of Appeal. The Native 
Court is presided over by a three-member panel namely the district chief, and two others 
consisting of native chief, representative of the native chiefs or village heads. 

The native courts act as courts of original jurisdiction and adjudicate on personal 
law matters between “native” and “native”, and between native and non-native. 
They may also adjudicate on other matters if expressly authorized by legislation. 
7KH\�KDYH�SRZHUV�WR�¿QH�DQG�LPSULVRQ��RQ�WKH�HQGRUVHPHQW�RI�D�PDJLVWUDWH���DQG�
decisions are taken unanimously or by majority.

Above the native court is the district native court – one for each district within a 
VWDWH�±�ZKLFK�FRQVLVWV�RI�WKH�GLVWULFW�RI¿FHU�DV�WKH�SUHVLGLQJ�PHPEHU�DQG�WZR�RWKHU�
members, who are appointed from among district chiefs or native chiefs. Above the 
district native courts are the native court of appeal, which are presided over by a 
judge (currently the chief judge of Sabah and Sarawak from the Ministry of Justice) 
and include two other members – district or native chiefs. Litigants may not be 
represented by advocates in the native courts or district native courts. 12

All three levels of the native courts apply the native laws and customs. The Native 
Courts of Sabah, although among the few in the world with legal recognition, do not have 
WKH�QHFHVVDU\�KXPDQ�DQG�¿QDQFLDO�UHVRXUFHV��7KLV�VKRUWIDOO��FRXSOHG�ZLWK�WKH�DSSURDFK�RI�
the government, which appoints native chiefs and village heads who may not be familiar 
with the adat��KDV�OHG�WR�WKH�ODFN�RI�FRQ¿GHQFH�DPRQJ�RI�LQGLJHQRXV�SHRSOHV�WR�IXOO\�DYDLO�
of the services of the Native Courts. 

These courts function independently and carry out open proceedings, but their 
jurisdiction is progressively being limited, because their decisions are not always 
respected by the Syariah and/or Civil Courts. Another limitation is the provision that 
Native Courts shall have no jurisdiction in respect of any cause or matter within the 
jurisdiction of the Syariah Courts or the Civil Courts.  This has put the native court 
in a weaker position, particularly when no proper dialogue has been arranged between 
the three courts to discuss overlapping issues and jurisdictions. Furthermore, the Sabah 
Native Court Enactment does not provide for legal aid for a lawyer at the Native Court of 
Appeal level. If none of the lawyers on the Native Court of Appeal List takes the case, the 
person is left with no legal representation. This infringes on access to justice by denying 
the right to counsel, especially if the other side can afford a lawyer.
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3.2.4. Sarawak Native Court System

The Native Courts in Sarawak serve “to supervise the administration of justice in as 
far as the native laws and customs are concerned.”13�7KH\�ZHUH�FUHDWHG�XQGHU�WKH������
Native Courts Ordinance, which addresses their constitution, jurisdiction and powers. 
7KHLU�SURFHGXUHV� IRU�SURFHHGLQJV�DQG�KDQGOLQJ�RI�FDVHV�DUH�JRYHUQHG�XQGHU� WKH������
Native Courts rules.14 

The Native Courts are comprised of (a) a District Native Court; (b) a Chief’s Superior 
Court; (c) a Chief’s Court; and (d) a Headman’s Court. Each has a particular structure 
LQYROYLQJ�WUDGLWLRQDO� LQVWLWXWLRQV�DQG�DVVHVVRUV��7KH�DSSHDOV�VWUXFWXUH�ÀRZV��VXEMHFW� WR�
certain conditions, from the Headman’s Court to the Chief Court; from the Chief’s Court 
to the Chief’s Superior Court, from the Chief’s Superior Court to the District Native 
Court; from the District Native Court to the Resident’s Native Court; and  from the 
Resident’s Native Court to the Native Court of Appeal.15

The Native Courts can address a) breaches of adat; b) Native Customary Rights 
�1&5��ODQG�GLVSXWHV�DQG�F��DSSOLFDWLRQV�IURP�LQGLYLGXDOV�WR�EH�LGHQWL¿HG�ZLWK�WKH�QDWLYH�
communities if Sarawak.��  All matters related to adat�DUH�¿UVW�KHDUG�EHIRUH�WKH�+HDGPDQ¶V�
&RXUW�RU�WKH�&KLHI¶V�&RXUW��ZLWK�WKH�&KLHI¶V�6XSHULRU�&RXUW�DFWLQJ�DV�WKH�¿QDO�DSSHOODWH�
court.17  NCR land disputes are addressed to the District Native Court. 

The Resident’s Native Court addresses applications of individuals seeking to be 
LGHQWL¿HG�ZLWK�D�QDWLYH�FRPPXQLW\��7KH�5HVLGHQW¶V�1DWLYH�&RXUW�DOVR�DGGUHVVHV�DFTXLVLWLRQ�
of land by non-natives. For civil cases and land disputes the Native Court of Appeal is the 
¿QDO�FRXUW�RI�DSSHDO�LQ�WKH�1DWLYH�&RXUW�V\VWHP��ZLWK�MXULVGLFWLRQ�WR�KHDU�DQG�GHWHUPLQH�
all pending appeal cases.18 A Chief Registrar oversees 58 Registrars who are obliged to 
follow the special directions of the State Secretary in the administration of the Courts.��

3.2.5. Human Rights Commission of Malaysia (SUHAKAM)

7KH�+XPDQ�5LJKWV�&RPPLVVLRQ�RI�0DOD\VLD�$FW�RI������VHUYHG�WR�HVWDEOLVK�68+$.$0�
and assign it with following functions:

1. To promote awareness of and provide education relating to human rights;

2. To advise and assist Government in formulating legislation and procedures and 
recommend the necessary measures to be taken; 

3. To recommend to the Government with regard to subscription or accession of 
WUHDWLHV�DQG�RWKHU�LQWHUQDWLRQDO�LQVWUXPHQWV�LQ�WKH�¿HOG�RI�KXPDQ�ULJKWV�

4. To inquire into complaints regarding infringements of human rights.20

6LQFH�LWV�HVWDEOLVKPHQW�LQ�������68+$.$0�KDV�EHHQ�SXUVXLQJ�WKH�SURWHFWLRQ�RI�ODQG�
rights and the right to education, among other rights, of indigenous peoples in Malaysia. 
One of the most important undertakings of SUHAKAM in relation to the land rights of 
indigenous peoples was its initiation of a national inquiry on the land rights of indigenous 
peoples in 2012. The result of this was a report entitled, “Report of the National Inquiry 
into the Land Rights of Indigenous Peoples in Malaysia”21, which was submitted to the 
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JRYHUQPHQW��7KLV�OHG�WR�WKH�HVWDEOLVKPHQW�E\�WKH�3ULPH�0LQLVWHU¶V�RI¿FH�RI�D�1DWLRQDO�
Task Force to study the report.

3.2.6. Institutions and agencies providing legal aid 

A number of bodies, some governmental and some private, have been established to 
provide legal aid to vulnerable individuals and groups in Malaysia. Some of these have 
adopted a particular focus on the issues of the Orang Asli and have assisted them in bring 
their issues to the courts.

The Legal Aid Department (LAD) is a governmental body, under the Legal Affairs 
Division of the Prime Minister’s Department, which provides legal aid and advisory 
services and has branches in all States and Federal Territories. It was established in 
6HSWHPEHU������DQG�LV�JRYHUQHG�XQGHU�D�VHULHV�RI�UHJXODWRU\�DFWV�GDWLQJ�IURP������WR�
������

The National Legal Aid Foundation (NLAF) “was proposed by the Malaysian Bar 
Council to ensure that all accused persons have access to a fair hearing in courts in line 
with Article 5(3) of the Federal Constitution.”22 It provides free legal services to members 
of households whose income falls below a certain threshold. Its services extend from 
criminal justice issues to education programmes aimed at increasing rights awareness. 
Lawyers who sign up to handle cases are paid from a dedicated fund.23

The Bar Council Legal Aid Centre (BCLAC) “was founded by the Malaysian Bar 
Council with the objective of providing citizens equal opportunities for the enforcements 
of their fundamental rights”.24   It does pro-bono work for Orang Asli and others, providing 
them free legal advice and representation and has represented the Orang Asli in 11 cases.25

As will be addressed below, despite these legal aid programmes, the Indigenous Peoples 
Network of Malaysia (JOAS) has found that delays in addressing cases, the absence 
of court injunctions, language barriers, and culturally inadequate court procedures, in 
particular around cross examination, constitute major obstacles for indigenous peoples 
to access to remedies through the courts.

4. Access to remedy of indigenous peoples in Sarawak affected by large scale 
hydropower dams

The Sarawak government and the Sarawak Energy Berhad (SEB), the state-owned 
company responsible for the generation, transmission and distribution of electricity in 
6DUDZDN��DUH�FROODERUDWLQJ�WR�EXLOG�D�VHULHV�RI�XS�WR�¿IW\�ODUJH�VFDOH�K\GURHOHFWULF�GDPV��
Between them, these large-scale hydroelectric dams are expected to inundate an area of 
more than 2,100 square kilometres consisting of forests, agricultural areas and villages, 
displacing tens of thousands of indigenous peoples from their customary lands. The 
GDPV�DUH�SDUW�RI�WKH�6DUDZDN�&RUULGRU�RI�5HQHZDEOH�(QHUJ\��6&25(���RQH�RI�WKH�¿YH�
regional development corridors being implemented throughout the Malaysia with the 
stated objective of balancing development levels across the State.
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For the purposes of distributing the energy sourced from the dams, SEB requested a 
SULYDWH�VHFWRU�ORDQ�RI�����PLOOLRQ�IURP�WKH�$'%�XQGHU�3URMHFW������������7UDQV�%RUQHR�
Power Grid: Sarawak to West Kalimantan Transmission Link). As noted in a letter, dated 
��2FWREHU������IURP�D�JURXS�RI�QDWLRQDO�DQG�LQWHUQDWLRQDO�1*2¶V�FRQFHUQHG�DERXW�WKH�
impact of the project on the affected indigenous peoples, to the ADB president:

$FFRUGLQJ�WR�WKH�3URMHFW�'DWD�6KHHW��WKH�ORDQ�LV�LQWHQGHG�WR�¿QDQFH�WKH�FRQVWUXFWLRQ�
of a 47 kilometre, double-circuit 275 kV transmission line in Sarawak between 
Mambong and the West Kalimantan border and two 275 kV line bays at the 
Mambong substation. The loan for the development of the electricity distribution 
network in West Kalimantan (Indonesia), Project 40174, was approved in August 
2013. According to the corresponding “Report and Recommendation of the President 
to the Board of Directors: Proposed Loan and Administration of Loan and Grant 
to Republic of Indonesia: West Kalimantan Power Grid Strengthening Project”, 
importing power from Sarawak is rationalized as economical because hydropower-
generated energy can be utilized as an alternative to coal and oil reserves. The Report 
and Recommendations of the President also note that the project will contribute to a 
net overall reduction in the carbon footprint of power generation in Borneo.��

The projects, and their existing and future potentially devastating impacts on 
indigenous peoples, have been addressed in a range of reports. One such report is that of a 
�����IDFW�¿QGLQJ�PLVVLRQ�FRQGXFWHG�E\�WKH�6DYH�6DUDZDN�5LYHUV�1HWZRUN��DQG�HQGRUVHG�
by Jaringan Orang Asal SeMalaysia (JOAS), Suara Rakyat Malaysia (SUARAM), Asia 
Indigenous Peoples Pact (AIPP), Asian Forum for Human Rights and Development 
(FORUM-ASIA), Bruno Manser Fund and International Rivers. The mission found that 
WKH�SURMHFWV�ODFNHG�DQ\�MXVWL¿FDWLRQ�RQ�WKH�EDVH�RI�HQHUJ\�GHPDQGV��

…the recently completed Murum Dam is yet to begin operating due to technical 
GHVLJQ� ÀDZV��ZKLOH� WKH�%DNXQ�'DP� LV� QRW� RSHUDWLQJ� DW� IXOO� FDSDFLW\� EHFDXVH� RI�
DQ� LQVXI¿FLHQW�GHPDQG� IRU� WKH� HOHFWULFLW\��7KH�H[LVWHQFH�RI� H[FHVV�XQXVHG�SRZHU�
potential and the lack of evidence of demand-side needs for more power mean that 
there is no clear rationale for proceeding with the construction of more dams.27

It also noted the profound impact which the projects had on indigenous peoples. 
The poor management of environmental mitigation and dismal situation of the 
thousands of displaced indigenous peoples affected by the Batang Ai, Bakun and 
Murum dams has attracted local, national and international concern. Human rights 
violations at these sites have been scrutinized and denounced by the national 
human rights organization, SUARAM, the Malaysian Human Rights Commission 
(SUHAKAM), and the Malaysian Bar Council. In particular, these investigations 
KDYH�VKHG�OLJKW�RQ�VXEVWDQGDUG�OLYLQJ�FRQGLWLRQV�DW�WKH�UHVHWWOHPHQW�VLWHV��XQIXO¿OOHG�
promises of livelihood support for the displaced families, the denial of peoples’ 
rights to access information and the use of coercion, threats and intimidation against 
those who raised questions or objections to the dam projects.28

Furthermore, the manner in which the police have dealt with disputes arising between 
companies and the communities is also cause for concern. In the national inquiry report 
of SUHAKAM, it emerged that complainants had been reporting violations of companies 
to the police but these were not being acted upon. On the other hand, when companies call 
on the police because communities stop them from entering community lands this leads 
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to the arrest and detention of community members. As a result there is understandably a 
strong perception of police bias among the complainants.

4.1. Baram Dam 

7KH� ����� IDFW� ¿QGLQJ� UHSRUW� DOVR� DGGUHVVHV� WKH� SRWHQWLDO� GLVSODFHPHQW� RI� LQGLJHQRXV�
peoples of proceeding with the construction of the Baram Dam, explaining that

[t]he 1200 Megawatt (MW) Baram Dam is proposed to be built on a section of 
the Baram River in north-eastern Sarawak between the villages of Na’ah and Long 
Keseh. Approximately 400 square kilometers of land would be inundated if the 
project moves ahead. Twenty-six villages of Kenyah, Kayan and Penan indigenous 
SHRSOHV�ZRXOG�EH�GLUHFWO\�DIIHFWHG��DQG�DV�D�UHVXOW��EHWZHHQ�������DQG��������SHRSOH�
would be forcibly dispossessed of their ancestral lands.��

Penan villagers face uncertain future. Photo: International Rivers 

The process to inform the impacted communities has been woefully inadequate and 
FRPPXQLW\�RSSRVLWLRQ�WR�WKH�SURMHFW�KDV�EHHQ�VXVWDLQHG�IURP�WKH�WLPH�WKH\�¿UVW�EHFDPH�
aware of the plans. The extent of this opposition and the sentiment of the impacted 
FRPPXQLWLHV�DUH�DGGUHVVHG�LQ�WKH�IDFW�¿QGLQJ�UHSRUW�

7KH�.D\DQ��.HQ\DK�DQG�3HQDQ�IDPLOLHV� OLYLQJ�DORQJ� WKH�%DUDP�5LYHU�¿UVW�KHDUG�
about SEB’s proposal to build the Baram Dam over the course of 2012 and 2013. 
Since that time, they have raised questions and concerns about hydroelectric 
project. Residents have publicly expressed their objections to the Baram Dam and 
their grievances by gathering thousands of signatures on a petition presented to 
the Sarawak government, writing letters to authorities, posting information online, 
HUHFWLQJ�VLJQV�RXWVLGH�WKHLU�KRPHV��¿OLQJ�FRPSODLQWV�ZLWK�WKH�SROLFH��DSSURDFKLQJ�
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legal advocates, consulting with indigenous peoples’ alliances, and taking direct 
DFWLRQ�WR�VWRS�SURMHFW�DI¿OLDWHG�SHUVRQQHO�IURP�ZRUNLQJ��
7KH�WHVWLPRQLDOV�RI�WKH�.D\DQ��.HQ\DK�DQG�3HQDQ�IURP�WKH�IDFW�¿QGLQJ�PLVVLRQ�WR�
the thirteen affected villages revealed the following: 
�� Denial of right to information and lack of transparency about the impacts of 

the proposed project and the process of the Social and Environmental Impact 
Assessment (SEIA);

�� Denial of the right to free, prior and informed consent;
�� Violation of the right to participate in decision-making through representatives 

of own choosing;
�� Extinguishment of customary land rights and violation of the right to 

livelihood;
�� Use of coercion against villagers, including the issuing of punitive measures, 

threats and intimidation;
�� No independent or legitimate process for project-affected villagers to seek 

redress for their grievances; and
�� Violations of the right of indigenous peoples to participate in development 

planning and to self-determination.30 

The opposition of the communities is 
in part a result of their awareness of the 
situation of those communities that have 
been impacted by the Bakun, Murum and 
Batang Ai dams and their determination 
to avoid a similar fate. However, they face 
similar challenges to these communities 
as they have also “been confronted with 
attempts by the Sarawak government to limit 
and extinguish their customary land rights 
through changes to laws and regulations as 
well as through the provision of licenses for 
logging, plantations, oil pipelines, and now, 
the building of a hydropower dam.”31

Faced with this reality, and their 
knowledge of how the State imposed the 
previous dam projects despite the absence 
of community consent, the communities 
along the Baram River have attempted 
to form a united front to defend their 
livelihood and customary land rights.32 To 
this end they launched the Baram Protection 
Action Committee in 2008. They have 
also participated in the establishment of an 
indigenous peoples’ coalition called “SAVE 

Longhouse that will be inundated if  Baram Dam    
is built. Photo: International Rivers
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Rivers” in 2011.33�7KH� ����� IDFW� ¿QGLQJ� UHSRUW� RI� WKLV� FRDOLWLRQ� LV� RQH� RI� WKH�PHDQV�
through which the communities are attempting to raise awareness of their plight and 
demand respect for their rights. That report describes the recent community actions and 
the company’s response as follows: 

Beginning in October 2013, Baram community members established two road 
blockades to prevent construction, surveying work and logging at the proposed 
location of the Baram Dam. As a result, preparatory construction works have 
remained stalled. Nevertheless, since November 2012, SEB claims to be engaging 
in a social and environmental impact assessment (SEIA) ‘process’ in communities 
to be affected by the proposed dam. In this context, alarming human rights violations 
at the hands of SEB are being reported in the twenty-six affected communities. 

SEB’s website explains that the “SEIA process for dams in Sarawak draws upon 
key elements of internationally accepted consultation which are ‘free, prior and 
informed’ consultation leading to consent”. SEB is consolidating separate and distinct 
processes involved in the project preparation phase. Standard processes for project 
preparation include informing all stakeholders about the proposed project, carrying 
out baseline studies and impact assessments, conducting inclusive and meaningful 
consultations with affected communities about the project’s expected impacts and 
proposed mitigation plans, developing proposed resettlement action plans, and 
seeking the free, prior and informed consent (FPIC) of affected communities to 
proceed.34

,Q�UHVSRQVH�WR�6(%¶V�FODLPV��WKH�IDFW�¿QGLQJ�UHSRUW�WHDP�SRLQW�RXW�WKH�LQDGHTXDFLHV�
in the company’s understanding of what is required as part of a genuine FPIC process, 
and its practices, both of which are completely at odds with an indigenous rights based 
notion of FPIC.

Consent for the project should not be presumed following a one-time consultation 
as implied by SEB. Instead, communities have the right to freely give or withhold 
consent, based on the free-will of communities as expressed by the representatives 
of their own choosing. In their attempts to conduct an ‘SEIA process’ at Baram, SEB 
and their consultants are engaging in coercive tactics that have included closed-door 
meetings with selected individuals in each community, verbal threats imposed on 
elders, pressuring youth with monetary incentives and prematurely acquiring land 
without the consent of affected individuals.35 

Additional concerns with the consent seeking process emerge from interviews which 
WKH�IDFW�¿QGLQJ�WHDP�FRQGXFWHG�ZLWK�PHPEHUV�RI�.D\DQ��.HQ\DK�DQG�3HQDQ�ORQJKRXVHV�
DORQJ�WKH�%DUDP�5LYHU��7KHVH�FRPPXQLW\�PHPEHUV�³WHVWL¿HG�WKDW�WKH\�KDYH�EHHQ�SURYLGHG�
with inadequate information about the risks and impacts of the Baram Dam and have no 
access to a channel by which to raise their questions.”�� 

$� UDQJH� RI� FRQFHUQV� WKHUHIRUH� HPHUJH� IURP� WKH� IDFW� ¿QGLQJ� UHSRUW�� )LUVWO\�� WKH�
aforementioned absence of a mechanism through which the communities can raise their 
issues or questions creates a context within which fear and suspicion are inevitable. In 
WKH�LQWHUYLHZV�FRQGXFWHG�E\�WKH�IDFW�¿QGLQJ�WHDP�LW�ZDV�HVWDEOLVKHG�WKDW�6(%�GRHV�QRW�
have a functioning, accessible grievance mechanism. Those who will be affected by the 
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Baram Dam (upriver, downstream and around the reservoir) were asked if they knew 
KRZ�WR�¿OH�D�JULHYDQFH�RU�KDYH�WKHLU�TXHVWLRQV�FRQFHUQV�DGGUHVVHG��,Q�QR�FDVH�ZDV�DQ\RQH�
LQWHUYLHZHG�DZDUH�RI�D�SURFHVV�WR�¿OH�D�FRPSODLQW��RWKHU�WKDQ�JRLQJ�WR�6(%
V�RI¿FH�LQ�WKH�
state capital, Kuching. 

Secondly, the report points to the absence of any “accessible, independent, or legitimate 
mechanisms by which communities affected by the proposed Baram Dam can submit 
grievances, concerns or requests for mediation without fear of retribution”.37 This was a 
FRPPRQ�FRQFHUQ�UDLVHG�LQ�DOO�RI�WKH�WKLUWHHQ�YLOODJHV�ZKLFK�WKH�IDFW�¿QGLQJ�WHDP�YLVLWHG�38 
The absence of a “safe or effective process” through which they could seek to have their 
SURMHFW�UHODWHG�JULHYDQFHV�LV�D�PDMRU�GH¿FLHQF\�JLYHQ�WKH�SRZHU�G\QDPLFV�ZKLFK�DUH�DW�
play in the context of the joint State and corporate interests. In light of this situation, 
the only option available to community members from Baram is to seek access to the 
courts. However, given the expense involved in doing this, and the extended timeframes 
it implies in terms of having their grievances addressed, the communities are forced to 
take direct action in the form of blockades and protests in order to assert their rights.��

The case has also been addressed by Asia Indigenous Peoples Pact (AIPP) in the 
context of questioning the effective application of safeguard policies of international 
¿QDQFLDO�LQVWLWXWLRQV�VXFK�DV�WKH�$'%�40  AIPP points out that: Sarawak Energy Berhad 
KDV�VSHFL¿FDOO\�LGHQWL¿HG�WKH�%DUDP�'DP�SURMHFW�DV�NH\�WR�JHQHUDWLQJ�HQHUJ\�IRU�6&25(�
related industries and as a source of energy once the West Kalimantan Power Grid project 
funded by the ADB will be completed.41 This grid project is meant to help fast track 
SCORE and trade energy between Sarawak and Kalimantan, Indonesia.42 Perusahaan 
Listrik Negara (PLN), the state-owned power utility in Indonesia, aims to reduce the 
cost of power generation in West Kalimantan, Sumatera, by importing hydropower 
generated electricity from Sarawak. This requires building 83 km of 275 kV transmission 
lines from the Bengkayang substation in Kalimantan to the border with Sarawak.43 In 
Sarawak, Sarawak Energy Supply Corporation (SESCO), the state-owned power utility 
in Sarawak, will build 42 km of 275 kV transmission lines from Mambong substation to 
WKH�ERUGHU�ZLWK�:HVW�.DOLPDQWDQ��7KHVH�WUDQVPLVVLRQ�OLQHV�ZLOO�IRUP�WKH�¿UVW�UHJLRQDO�
Brunei Darussalam-Indonesia-Malaysia-Philippines East ASEAN Growth Area (BIMP-
($*$��ÀDJVKLS�SURMHFW��DQG�WKH�¿UVW�OHJ�RI�WKH�7UDQV�%RUQHR�3RZHU�*ULG�WKDW�DLPV�WR�
connect West Kalimantan across Sarawak, and Brunei, to Sabah (Malaysia), enabling 
power trading between BIMP-EAGA countries.44
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4.2. In defence of their land and resources

Indigenous communities have set up a blockade at the access road to the proposed Baram Dam. 
Photo: International Rivers

As mentioned above the communities developed a strong and united local level opposition 
to the dams. One component of this involved establishing the Baram Protection Action 
Committee as well as a coalition called SAVE Rivers, which comprises of affected 
indigenous communities. Together, they have staged numerous protests against the 
building of the Baram dam, including gathering over a thousand-signatures in a petition 
which they have attempted to provide to the Sarawak Chief Minister.45 The affected 
communities, along with their supporters, have also set up blockades in Long Kesseh 
and Long Naah to prevent SEB employees from entering the area. The blockade, which 
started in October 2013, remains in place.

The communities have initiated a series of other actions including:

�� Conducting exchange/educational visits to other communities affected by similar 
Hydro Electric Power dam projects, such as the Bakun Dam, to meet villagers in 
Asap/Koyan, Belaga who were resettled as a result of that project.

�� Lodging police reports against contractors, agents or employees of SEB for 
trespassing on or encroaching into customary lands near and surrounding the 
proposed dam site.
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�� Stopping a drilling exercise (purportedly for geological study purposes) and a 
survey of the lands near the dam site in October 2013. On the same day the 
villagers ordered the workers and the SEB representatives to move out from the 
area.

In addition to these coordinated actions, certain villages and villagers have taken 
IXUWKHU� VWHSV� WR� DWWHPSW� WR� KDOW� WKH� SURMHFW�� 6SHFL¿FDOO\�� D� QXPEHU� RI� YLOODJHV� KDYH�
DOVR�REMHFWHG�WR��RU�UHIXVHG�WR�¿OO��WKH�VXUYH\�IRUPV�IRU�D�VRFLDO�HQYLURQPHQWDO�LPSDFW�
assessment (SEIA) conducted by a consultant (paid by the SEB) on the ground that they 
perceive the SEIA exercise to be merely “window-dressing”, and something which could 
be manipulated to facilitate access to international funding or investments for the project. 
9LOODJHUV�OLYLQJ�QHDU�WKH�SURSRVHG�GDP�VLWH�KDYH�DOVR�¿OHG�FLYLO�FDVHV��ZKLFK�DUH�SHQGLQJ�
before the High Court, to challenge the extinguishment of their land rights arising from 
land acquisition for a project which they oppose. The cases are still pending, with the 
PRVW�UHFHQW�FDVH�EHLQJ�¿OHG�LQ�)HEUXDU\������

2Q���2FWREHU�������WKH�,QGLJHQRXV�3HRSOHV�1HWZRUN�RI�0DOD\VLD��-2$6���DORQJ�ZLWK�
other civil society organizations, submitted a letter to Mr. Takehiko Nakao, President 
of the ADB, raising their concerns regarding the private sector loan to SEB. The letter 
pointed to SEB’s systematic record of corruption and violations of the individual and 
collective rights of indigenous peoples in Sarawak in the construction of the dams which 
will provide electricity for the transmission lines.��� The ADB response stated that the Bank 
was only funding the transmission line project, and they have conducted due diligence 
“on the transmission interconnection, as it is a grid-to-grid interconnection and there is 
no mutual interdependence of any source”.47   This means that ADB does not consider 
the dams as facilities that are associated with the proposed transmission line project, and 
instead regards its accountability as being solely related to the transmission line. The 
$'%¶V������6DIHJXDUG�3ROLF\�RQ�WKH�(QYLURQPHQW�VWLSXODWHV�WKDW�³DVVRFLDWHG�IDFLOLWLHV´�
should be subject to compliance with the social and environmental standards outlined 
in the safeguard policy. The affected communities of Baram, along with numerous 
Malaysian and international human rights and environmental groups, strongly contest 
the ADB’s view. They assert that it is absolutely indisputable that the viability of the 
transmission line project depends on the dams which are planned in Sarawak, and thus 
WKH�GDPV�DUH�E\�GH¿QLWLRQ�³DVVRFLDWHG�IDFLOLWLHV´�

A communication on the Baram case was submitted to the UN Special Rapporteur on 
the rights of indigenous peoples on 22 October 2014. The communication calls on the 
Special Rapporteur to raise the communities’ concerns with the Government of Malaysia, 
in particular in relation to the actions taken to forcefully dismantle the barricade, which 
had been erected a year ago by local residents of Long Kesseh to assert their native 
customary rights (NCR) to land being allocated, against their will, to the Baram Dam 
site.48

At the national level, the affected communities presented their concerns at the 
congress of the International Hydropower Association (IHA) in Kuching in May 2013. 
Protests and demonstrations were also held during the said congress by hundreds of 
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people from Baram, and from other affected communities in Sarawak. The communities 
have also made interventions in various UN processes and conducted a number of press 
conferences in Kuala Lumpur to raise awareness among key actors and the general public 
with regard to the concerns of the indigenous peoples in Sarawak in relation to these 
large-scale hydropower dams. 

Government representatives on the other hand continue to promote the projects, 
GHVSLWH�WKH�PHGLD�FRYHUDJH�RI�WKHLU�KDUPV��TXHVWLRQV�UDLVHG�ZLWK�UHJDUG�WR�WKHLU�¿QDQFLDO�
viability and the petitions of the affected people objecting to them. These politicians have 
consistently presented the view that it is only through such projects that the interior areas 
of the country can be developed and local people’s livelihoods improved. In so doing 
they have attempted to entice the Baram people with, among other things, promises of 
job opportunities, the creation of a new township in the interior of Baram, and a tourism 
master-plan for Baram around the creation of the reservoir lake. For its part, SEB has 
been conducting a range of “community programmes” in its efforts to quell opposition 
to the project. The company also brought in the region of 30 indigenous peoples from 
Baram to China to visit the Three Gorges dam and resettlement area. 

The primary concern in relation to these activities of the government and the company 
is that they do not start from a rights-based premise in which the land and governance 
rights of the indigenous communities are recognized and respected and their free prior 
and informed consent is sought prior to making any decisions with regard to the project. 
As a result, they have generated a high level of distrust, provided inadequate information 
with regard to the potential impacts, and failed to address community concerns in relation 
to them. They have also failed to provide an effective and legitimate channel through 
which the communities can raise grievances. Given the level of mistrust, and the fact that 
the community has erected and maintained physical barricades for over a year, it is indeed 
questionable if a mediation mechanism between the company and the community would 
serve any purpose at this stage. What is clear is that some form of effective, credible and 
HI¿FLHQW�ULJKWV�EDVHG�DGMXGLFDWLRQ��WR�ZKLFK�WKH�FRPPXQLWLHV�KDYH�DFFHVV��LV�DEVROXWHO\�
essential.

5. Recommendations

As is evident from this case study, the Baram dam and the situation of indigenous peoples 
in Malaysia has been the subject of numerous investigations, reviews and reports, 
all of which have highlighted the issues faced by the communities and formulated 
VSHFL¿F� UHFRPPHQGDWLRQV� LQ� RUGHU� WR� DGGUHVV� WKHP�� 5DWKHU� WKDQ� DGG� WR� WKLV� ERG\� RI�
unimplemented recommendations, this chapter will re-echo their advice in relation to 
remedial mechanisms and compensation in the hope that it will be acted upon.

The 2013 report of the Malaysian National Human Rights Commission (SUHAKAM) 
on the National Inquiry into the Land Rights of Indigenous Peoples provided a number 
RI� UHFRPPHQGDWLRQV� DGGUHVVLQJ� UHGUHVV� PHFKDQLVP� DQG� VHWWOHPHQWV�� 6SHFL¿FDOO\� LW�
UHFRPPHQGHG�WKH�IROORZLQJ�¿YH�DFWLRQV�LQ�UHODWLRQ�WR�UHGUHVV�PHFKDQLVPV��
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1. The Inquiry strongly recommends the establishment of an Indigenous Land 
Tribunal or Commission composed of retired judges and experts on indigenous 
customary rights to resolve issues and complaints related to indigenous peoples’ land 
claims that are brought before it. The Tribunal or Commission should be empowered 
to decide on these complaints and issues, including appropriate settlements or 
redress related to a case. 

��� ,Q� YLHZ�RI� WKH� KLJK�QXPEHU� RI� FDVHV� FXUUHQWO\�¿OHG� LQ� FRXUW�� WKH� ,QTXLU\� DOVR�
recommends the establishment of a Native Title Court or a special court to deal with 
the backlog of cases in the civil court. Depending on the powers of the proposed 
Indigenous Land Tribunal/ Commission, its recommendations can be subsequently 
brought before the Native Title Court to decide on these cases. These processes will 
VLJQL¿FDQWO\�UHGXFH�WKH�WLPH�WR�GHFLGH�RQ�ODQG�FRQÀLFWV�

3. Create an independent mediation mechanism e.g. Ombudsman to provide assistance 
in land disputes involving indigenous peoples’ land claims. This mechanism can 
link with current efforts by the judiciary to encourage mediation for cases brought 
before the court. Mediation using the adat of the indigenous peoples should also be 
FRQVLGHUHG��WKHUHE\�UHÀHFWLQJ�*RYHUQPHQW�UHFRJQLWLRQ�RI�WKHLU�FXOWXUDO�WUDGLWLRQV�

4. Establish a mechanism to monitor the land rights situation of indigenous 
peoples that works closely with relevant Government departments and indigenous 
organisations dealing with land, and the proposed Indigenous Land Tribunal/
Commission and Ombudsman. 

5. Legal aid and other forms of support for communities wanting to use strategic 
litigation and targeted advocacy to seek redress through the courts should also be 
provided. Where free legal aid is not available especially in Sabah and Sarawak, 
special arrangements for counsel from the Bar Council Legal Aid Service could be 
extended to these States. In addition, the Sabah Law Association and the Sarawak 
Bar should consider extending services similar to those provided by the Bar Council 
Orang Asli Committee.��

It also made the following recommendation in relation to settlement exercises on 
indigenous customary lands:

Review and amend relevant laws to align them to universally accepted norms. It is 
important to mention here that the UN Guiding Principles on Business and Human 
Rights “Protect, Respect and Remedy” Framework developed for transnational 
corporations and business enterprises place the obligation on the corporate sector 
to include rights-based practices in their operations. Businesses are obliged to do 
so even in countries where laws and policies are in place to protect human rights of 
citizens.50

Drawing from the legal study conducted for the Indigenous Peoples Network of 
Malaysia (JOAS), which has been addressed earlier, the following recommendations are 
aimed at ensuring adequate legal aid and addressing culturally inappropriate procedures 
and other obstacles which prevent indigenous peoples from obtaining access to justice 
through the judicial system. The extracts from the legal study also provide relevant 
insights and recommendations in relation to access to remedy in the context of indigenous 
peoples in Malaysia:
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0DQ\�LQGLJHQRXV�FRPPXQLWLHV�KDYH�UHVRUWHG�WR�¿OLQJ�FRXUW�FDVHV�WR�GHWHUPLQH�WKH�
validity of their land claims. However, court cases take a long time to be heard and 
in the meantime evidence on the ground can be destroyed especially if a company 
or a development agency is not ordered to stop work through a court injunction. 
This slow process of redress mechanism available through judicial process is 
a constraint, which impedes the full enjoyment of the indigenous peoples’ rights 
to land. Procedures in court, and particularly cross-examination of witnesses and 
language barriers, are also daunting to indigenous peoples. In many criminal cases, 
the accused would rather admit they are guilty and go for plea bargaining because of 
ODFN�RI�XQGHUVWDQGLQJ�RI�WKH�V\VWHP�DQG�IXQGV�WR�KLUH�D�ODZ\HU���7KH�ODFN�RI�¿QDQFLDO�
support is a big barrier even though there are now more opportunities for legal aid 
and by Sabah and Sarawak Law Associations and the Bar Council. For criminal 
cases, the accused may be appointed a lawyer under Yayasan Bantuan Guaman 
(Legal Aid Foundation), but there are less opportunities for civil cases.  

Although the Orang Asli legal system is not recognised by the Government, as in the 
case of Sabah and Sarawak, it is still widely practised in resolving internal disputes 
within communities. The Orang Asli legal system is closely linked to customs of the 
respective Orang Asli groups. On the appointment of the batin (village headmen), 
there are differing views among the traditional batin (selected by the community) and 
the ‘new’ batin appointed by the Department of Orang Asli Development (JAKOA). 
Whereas the ‘new’ batin are usually more educated and follow procedures outlined 
by JAKOA, the traditional batin tend to follow customary ways and the adat, and 
to practise a more collective decision-making process.  Orang Asli representatives 
have been asking for the current policy of appointing batin through JAKOA to be 
amended so as to recognise batin selected by the communities themselves, and 
to ensure that the main role of the batin is to promote the adat of the Indigenous 
Peoples.51

In keeping with these recommendations, a core consideration for any grievance 
mechanism, whether it is judicial or non-judicial, State or corporate based, is therefore 
that the customary law and traditional dispute resolution systems of indigenous peoples 
must be given the necessary consideration in both its design and operation.

1 Jaringan Orang Asal SeMalaysia or the Indigenous Peoples Network of Malaysia (JOAS) has membership from 
���LQGLJHQRXV�FRPPXQLW\�RUJDQLVDWLRQV��DQG�¿YH�VXSSRUW�1*2V�QDPHO\�3DUWQHUV�RI�&RPPXQLW\�RI�2UJDQLVDWLRQ�
- Sabah (PACOS TRUST) , Centre for Orang Asli Concerns (COAC) – Peninsular Malaysia, Borneo Resources 
Institute Malaysia Sarawak (BRIMAS), Sarawak Dayak Iban Association (SADIA), and Building Initiatives in 
Indigenous Heritage (BIIH).
2 Universal Periodic Review of Malaysia by the Indigenous Peoples Network of Malaysia (JOAS) – 2013, http://
ZZZ�LSKUGHIHQGHUV�QHW�PHGLDER[�GRFV�,QGLJHQRXV���3HRSOHV���1HWZRUN��������0DOD\VLD���835����SGI�
(Date accessed: November 2014).
3 Ibid at 1.
4 Ibid at paras 3-5. 
5 Ibid para 11.



184 Asia Indigenous Peoples Pact

� Ibid para 15.
7 Ibid para 20.
8 Ibid paras 23, 28.
��,ELG�SDUD����
10 Lawyermen, How does the court system of Malaysia work, http://www.lawyerment.com/library/kb/Legal_
Institutions/Judiciary/1002.htm. Date accessed: February 10, 2015.
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Chapter 7 - Access to Remedy for Indigenous Peoples affected by 
Corporate Activities in Cambodia

Mrs. Mane Yun 

1. Background to the research 

����� 6SHFL¿F�7RSLF�RI�WKH�5HVHDUFK

This case study contributes to addressing the lacuna in the existing body of literature 
pertaining to indigenous peoples’ experiences on access to remedy for alleged corporate 
infringement on their rights. It does so by focusing on the issues of access to remedy for 
indigenous peoples whose rights have been affected by the activities of a Vietnamese 
company, Hoang Anh Gia Lai (HAGL), which operates through a number of subsidiaries 
in Cambodia. At the time of writing,i the community was preparing for negotiations 
with company through the dispute resolution mechanism of the International Financial 
Corporation (IFC) Compliance Advisor Ombudsman (CAO). The case raises the issue 
RI� LQWHUQDWLRQDO� ¿QDQFLDO� LQVWLWXWLRQ¶V� UHVSRQVLELOLW\� LQ� WKH� FRQWH[W� RI� LQYHVWPHQWV� YLD�
¿QDQFLDO�LQWHUPHGLDULHV�LQ�SURMHFWV�ZKLFK�KDYH�QHJDWLYH�LPSDFWV�RQ�LQGLJHQRXV�SHRSOHV¶�
rights.

1.2. Research team and participants

The research was conducted by Mrs Yun Mane with the participation of, and contributions 
from, representatives of the indigenous peoples from affected communities in Kresh 
and Kanat villages. The following organizations also provided support to this research: 
Inclusive Development International (IDI), Global Witness (GW), Equitable Cambodia 
(EC), Cambodia Indigenous Youth Association (CIYA), Indigenous Rights Active 
Members (IRAM) Network, and Highlanders Association (HA) of Cambodia. 

Among the individuals who participated in interviews and assisted in information 
gathering were Ms. Megan MacInnes, Global Witness; Mr. Eang Vuthy, Executive 
'LUHFWRU�(TXLWDEOH�&DPERGLD��0V��6HN�6RYDQQD��SURJUDPPH�RI¿FHU�RI�(&��0V��&KKRHQ�
Sotheavan, researcher with Equitable Cambodia; Mrs. Natalie Bugalski, Executive 
Director of Inclusive Development International; Mr. Ngach Samin, Human Rights 
Defender project coordinator of CIYA; Mr. Phon Sotheara, programme coordinator and 
7LQJ�.KDP��SURMHFW�RI¿FHU�RI�+LJKODQGHUV�$VVRFLDWLRQ��

Community representatives, who shared their perspectives and experiences with 
regards to indigenous peoples’ access to remedy in the Cambodian context, included Mrs. 
Kha Sros, of Indigenous Rights Activist Members, Mr. Sro Nok, the chief of community 
committee in Kresh village and Mr. Sal Nheuy, the community representative of Kanat 
village. 

i  Case study completed in September 2014
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1.3. Research Methodology

The research methodology consisted of a combination of desk based research and review 
of existing documents, together with individual interviews, observations, and analysis 
of indigenous and civil society perspectives and experiences with regards to access to 
remedy of the communities affected by the operations of Hoang Anh Gia Lai (HAGL). 

The desk based research and review aimed to compile and analyse all the existing 
supporting documents from the affected indigenous peoples’ communities and support 
organizations pertaining to the related issues. The documents were collected through 
direct contact with indigenous representatives in the community and with focal persons 
RI�VXSSRUW�RUJDQL]DWLRQV�ZKR�KDYH�EHHQ� LQYROYHG� LQ�SURYLGLQJ� WHFKQLFDO�DQG�¿QDQFLDO�
assistance to the communities. Two of the primary sources for the chapter were the 2013 
Global Witness report Rubber Barons1  and the complaint letter on behalf of the affected 
communities to IFC’s Compliance Advisor Ombudsman (CAO).

Individual interviews were conducted with NGOs representatives, traditional leaders, 
community representatives and also community activists in the affected communities, 
including Kanat and Kresh, to obtain their perspectives on experiences with regard to 
the process of access to remedies concerning their issues with the government and the 
companies involved in the HAGL operations.

1.4. Case overview

The purpose of the case study is to analyse the issue of the access to justice and to 
appropriate remedies, or their lack thereof, in a concrete case where indigenous peoples’ 
fundamental rights, including their rights to their land, territories and resources, have 
EHHQ�DIIHFWHG�E\�EXVLQHVV�FRUSRUDWLRQV��7KLV�ZDV�UHDOL]HG�E\�H[DPLQLQJ�D�VSHFL¿F�FDVH�
in Rattanakiri, Cambodia where indigenous peoples were affected by the activities of a 
Vietnamese company, HAGL, operating through a number of subsidiaries in Cambodia. 
Among HAGL’s investors is Dragon Capital Group Ltd (DCGL), which invests in 
HAGL through Vietnamese Enterprise Investments Ltd (VEIL) fund. DCGL receives 
LQYHVWPHQWV�IURP�WKH�,)&��WKH�¿QDQFLDO�OHQGLQJ�DUP�RI�WKH�:RUOG�%DQN�*URXS��WKURXJK�
the VEIL fund, primarily for rubber plantations. 

The indigenous communities in Rattanakiri are affected by three concessions held 
by Heng Brothers, CRD Rubber Company and Hoang Anh Oyadav. Other known 
concessions currently or previously held by HAGL subsidiaries are Hoang Anh Andong 
Meas in Virachey, Hoang Anh Andong Meas in Lumphat, Hoang Anh Lumphat, and 
Hoang Anh Mang Yang K Rubber Group.  

7KH� ¿QGLQJV� RI� WKH� UHVHDUFK� UHYHDO� WKDW� +$*/¶V� RSHUDWLRQV� UHVXOWHG� LQ� DGYHUVH�
environmental impacts and harm to the affected villages. The complainant villagers are 
from 17 indigenous communities located in the districts of Andong Meas and O’Chum, 
Ratanakiri Province and are of Jarai, Kachok, Tampuon, Cham, Kreung, Laos, and 
Vietnamese and Khmer ethnicities (see Annex 1 providing details of the villages).2      
They experienced loss and damage of both communal and household land and resources 
as a result of the operations. Communal land losses include collectively held and used 
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lands, such as community forest, grazing land, land reserved for future generations and 
VKLIWLQJ�FXOWLYDWLRQ��DQG�DUHDV�RI�VSLULWXDO�VLJQL¿FDQFH��VXFK�DV�IRUHVWV�DQG�EXULDO�JURXQGV��
Communal resources to which access has been affected include: resin and other non-
WLPEHU�IRUHVW�SURGXFWV��17)3���ZLOGOLIH��¿VK�UHVRXUFHV�DQG�ZDWHU�VRXUFHV��ZLWK�WKH�ODFN�
of access to the latter in part due to water pollution. At the household level, losses include 
ULFH�¿HOGV�DQG�RUFKDUG�IDUPLQJ�ODQG��FKDPND��DQG�FURSV�VXFK�DV�ULFH��FDVKHZ��FDVVDYD�DQG�
a variety of fruit trees. In at least two cases, houses or other shelters have been destroyed 
by the company. No compensation has been provided for the communal losses. In some 
FDVHV�KRXVHKROGV�UHFHLYHG�FRPSHQVDWLRQ�IRU�ULFH�¿HOGV�DQG�IDUPLQJ�ODQG��+RZHYHU��LQ�DOO�
such cases the amount of compensation received was inadequate and was accepted under 
duress as the villagers were informed that the alternative was to receive no compensation 
at all. 

In addition, HAGL’s operations breached a number of Cambodian laws and regulations, 
DQG�IDLOHG�WR�FRPSO\�ZLWK�WKH�,)&�SROLFLHV�DQG�SURFHGXUHV��LQFOXGLQJ�LWV�SUH������VDIHJXDUG�
SROLFLHV�DQG�LWV������(QYLURQPHQWDO�DQG�6RFLDO�5HYLHZ�3URFHGXUH��,OOXVWUDWLYH�RI�WKLV�LV�
the fact that the operations did not comply with the IFC and the DCGL/VEIL minimum 
requirements for transparency, and they also failed to ensure the establishment of an 
(QYLURQPHQWDO�	�6RFLDO�0DQDJHPHQW�6\VWHP�DQG� WR�PDNH�HQYLURQPHQWDO�DVVHVVPHQW�
reports publicly available.  In addition to non-compliance with the relevant safeguard 
policies the operations also failed to adhere to Cambodian laws. The IFC for its part 
failed to ensure adequate client institutional capacity for “category A subprojects” or to 
ensure such subprojects were subject to prior review and approval.3

Many of the 17 impacted communities chose to only engage with non-judicial 
mechanisms when seeking remedies. They did this through the submission of complaints 
to the commune councils, district and provincial authorities and also to mechanisms at 
the national level. They also organised a non-violent demonstration at the government’s 
SURYLQFLDO�RI¿FH�DQG�EURXJKW� WKH�FDVH� WR� WKH�DWWHQWLRQ�RI� LQGLJHQRXV�SDUOLDPHQWDULDQV�
who visited the affected communities. However, no action was taken by the concerned 
JRYHUQPHQW�DJHQFLHV�RI¿FLDOV�WR�HIIHFWLYHO\�DGGUHVV�WKH�LVVXH��DQG�WKH�VROXWLRQV�SURSRVHG�
offered inadequate protection for the rights of indigenous peoples to land, natural resources 
and to maintain traditional identities. When questioned as to why they did not use judicial 
mechanisms, the response of the communities was that the outcome would have been the 
same, as it is not realistic to seek justice in a context where judicial mechanisms are not 
independent but are instead corrupted. It was also noted that the court system has been 
used as a tool by land grabbers to legitimize forced evictions and prosecute human/land 
rights defenders on the basis of false accusations.4

As the result, in February 2014, the representatives of 17 affected indigenous 
FRPPXQLWLHV� GHFLGHG� WR� ¿OH� D� FRPSODLQW� WR� WKH� ,)&�&$2�� GHVFULELQJ� LOOHJDO� VHL]XUHV�
of their farming and grazing lands and destruction of their forests and sacred sites. The 
complaint, submitted on behalf of the affected communities by EC, CIYA, IRAM, HA 
and IDI, aimed to seek remedies and justice after the villagers had lost hope in using the 
non-judicial and judicial mechanisms available to them within their country. 
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The complaint met the IFC-CAO’s three eligibility criteria for further assessment 
which concluded in May 2014. Based on stakeholders’ discussions held as part of the 
CAO’s assessment, the complainants and the company have agreed to engage in a 
voluntary dispute resolution process. The CAO is leading the dispute resolution process 
which includes a capacity building component to provide representatives from affected 
communities with negotiation and bargaining skills before the negotiation starts, and also 
involves working with the parties on establishing ground rules. In addition, a commitment 
was made by the general director of HAGL to a moratorium on the reclamation decision 
on 28 April 2014. This included suspending reclamations for the Heng Brother Project, 
CRD Project, and the Hoang Anh Oyadav project in Ratanakiri Province from 1 May 
2014 to 30 November 2014. However, as reported by the community, the reality on the 
ground is that HAGL subsidiaries, including CRD, are violating the general director’s 
decision because workers continue to be hired to clear the forests of some of the affected 
communities.

The case study emphasises the importance of all good faith participation on behalf 
of all actors in the ongoing IFC-CAO facilitated dispute resolution process if justice 
is to be achieved for the affected communities. Recommendations are provided in the 
last section addressing the government of Cambodia, the IFC-CAO, investors, the 
international community, non-governmental organizations and HAGL. They point to the 
necessary measures to ensure that HAGL investment projects in Cambodia and Laos are 
implemented in accordance with national laws and international human rights standards, 
and that the lands taken by HAGL are returned to the complainant communities. 

2. Introduction

2.1. Context of human rights and business in Cambodia

As stated by the Cambodian Centre for Human Rights (CCHR), business and human 
rights obligations include the requirement for private sector respect for universal human 
rights. As all human rights can be violated by corporate activities, corporations must 
ensure that all human rights are respected in their operations. Depending on the particular 
business sector some human rights are of more relevance, such as the right to freedom 
of assembly and association and the right of indigenous peoples to possession of their 
ancestral lands and resources, among others.5 

In December 2011, the OHCHR in Cambodia also noted that business enterprises have 
the potential to become a key enabler for the enjoyment of human rights. They can, for 
example, contribute to the respect and realization of human rights through employment 
creation, local development and innovation. However, the adverse impacts on human 
rights resulting from some activities of businesses continue to be a key challenge. New 
normative rules clarifying the role and responsibilities of States and business enterprises 
have emerged and have been endorsed by the UN Human Rights Council with the 
adoption of a set of Guiding Principles on Business and Human Rights (henceforth 
Guiding Principles) in June 2011.
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In Cambodia, investments by national and international businesses are seen as a 
key driver for national development, and the impacts on local communities need not 
necessarily be adverse, provided human rights principles are adhered to. The Guiding 
Principles provide a roadmap for States and businesses, as well as civil society, affected 
individuals and communities, donors, development partners, to better manage this new 
wave of investment driven development, while contributing to the value and sustainability 
of business enterprises. Some of the key business sectors in the Cambodian context rely 
on land and natural resources and play important social, economic and political roles. 
Those business sectors include, but are not limited to: agribusiness (such as sugar, rubber, 
cassava, acacia plantations); industrial production in both urban and rural areas (especially 
related to factories and economic land concessions); extractive industries (such as mining, 
oil, and gas); tourism and hospitality (such as hotels and restaurants); infrastructures and 
other development projects (such as the building of roads and railroads); employment 
services (including agencies for recruitment of domestic work); energy projects (such 
DV� K\GURSRZHU� GDP� DQG� FRDO�¿UHG� SODQWV��� DQG� RWKHU� VPDOO� DQG�PHGLXP� HQWHUSULVHV��
including family-run businesses.� 

Article 31 of the Constitution of the Kingdom of Cambodia enshrines international 
human rights obligations as follows: “The Kingdom of Cambodia shall recognize and 
respect human rights as stipulated in the United Nations Charter, the Universal Declaration 
of Human Rights, the covenants and conventions related to human rights...”. The Guiding 
Principles are grounded in recognition of States “existing obligation to respect, protect 
DQG�IXO¿O�KXPDQ�ULJKWV�DQG�IXQGDPHQWDO�IUHHGRPV�´�7KHUHIRUH��LQWHUQDWLRQDO�VWDQGDUGV�RQ�
business and human rights are directly applicable to the Kingdom of Cambodia through 
their international legal commitments and domestic law.  

The predominant business and human rights issue currently in Cambodia concerns 
economic land concessions for the rubber plantations which encroach on indigenous 
peoples’ land. As a result, land disputes remain the most contentious issue when talking 
about indigenous peoples and their rights.

In this connection, the May 2013 Rubber Baron report of Global Witness revealed for 
WKH�¿UVW�WLPH�WKH�H[WHQW�WR�ZKLFK�WKH�UXEEHU�LQGXVWU\�DFWV�DV�D�NH\�GULYHU�RI�WKLV�SUREOHP��
Vast amounts of lands have been acquired for rubber plantations in Laos and Cambodia 
by two of Vietnam’s largest companies, HAGL and the Vietnam Rubber Group (VRG). 
7KHVH� ³UXEEHU� EDURQV´� DUH� ¿QDQFHG� E\� UHSXWDEOH� LQWHUQDWLRQDO� LQYHVWRUV�� LQFOXGLQJ�
Deutsche Bank and the IFC. The Rubber Baron report detailed how HAGL was routinely 
bulldozing local communities’ land and clearing large areas of intact forest in Cambodia 
and Laos to make way for its plantations and highlights the devastating consequences for 
WKRVH�ZKR�¿QG�WKHPVHOYHV�WR�EH�LQ�WKH�ZD\�RI�WKH�ODQG�JUDEEHUV��,W�DOVR�UHYHDOHG�KRZ�D�
range of investors, including CBR Investments, Deutsche Bank and the IFC, held shares 
in HAGL. Swiss-based CBR Investments divested its shares within days of the report’s 
publication. 

It is estimated that 700,000 Cambodians have already been negatively affected by 
land grabs, with at least 400,000 people having been evicted from their lands since 2003, 
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usually without any prior consultation or compensation. Repression and violence against 
those who speak out is increasingly severe, as evidenced by the murder of the activist, 
Chut Wutty, in April 2012 and the shooting of a 14 year old girl during a land eviction 
a month later. Problems around lands are threatening to reach boiling point and have 
been prominent in anti-government protests following the July 2013 general election - 
demonstrations which have been met with excessive use of force by the authorities.7  

2.2. Remedial mechanisms available to indigenous peoples to seek justice 
and redress

In Cambodia, both judicial and non-judicial system mechanisms are in place and in theory 
are accessible to indigenous peoples. The Cambodian judicial system is composed of 
FRXUWV�RI�¿UVW�LQVWDQFH��DSSHDO�FRXUWV��DQG�D�6XSUHPH�&RXUW��$FFRUGLQJ�WR�DUWLFOH�����RI�
the Constitution, the Judiciary is “independent,” guaranteeing and upholding impartiality 
and protecting the rights and freedoms of all citizens. The Constitution also states that 
the judicial power should not be granted to the legislative or executive branches and 
should cover all lawsuits, including administrative ones. The Constitution of Cambodia 
leaves the functioning of the judiciary to be determined in a separate law. The Law on the 
RUJDQL]DWLRQ�DQG�WKH�DFWLYLWLHV�RI�WKH�DGMXGLFDWH�FRXUWV�ZDV�SURPXOJDWHG�LQ������

Trials are conducted in the name of the Khmer citizens in accordance with the legal 
SURFHGXUHV�DQG�ODZV�LQ�IRUFH��2QO\�MXGJHV�KDYH�WKH�ULJKW�WR�DGMXGLFDWH��$�MXGJH�PXVW�IXO¿O�
this duty with strict respect of laws, wholeheartedly and conscientiously. Trial rights are 
embedded in a wide range of laws and procedural rules. The presumption of innocence, 
burden of proof, and rules governing the admissibility and exclusion of evidence are 
H[DPSOHV�RI�FRGL¿HG�IDLU�WULDO�ULJKWV�DIIRUGHG�WR�DOO�

As to non-judicial mechanisms, the Cambodian Government has enhanced the 
alternative dispute resolution system in keeping with the objectives of the administration 
and the government’s rectangular strategy of justice reform. These mechanisms aim to 
provide conciliation or mediation of disputes and there exist a number of non-judicial 
mechanisms which can be accessed to address human rights and business issues, especially 
those concerning indigenous peoples in Cambodia. The non-judicial mechanisms include 
the Maison de la Justice and the Council of the Cadastral Commission8  if the case relates 
to the Economic Land Concessions (ELCs) and untitled land. There is also an existing 
consultation mechanism between the Council for the Development of Cambodia, 
LQYHVWRUV�DQG�UHOHYDQW�SDUWLHV��XQGHU�WKH�,QYHVWPHQW�/DZ�RI������DQG�WKH����0DUFK������
amendment to article 20). Among State-based non-judicial mechanisms are the Cambodia 
Human Rights Committee, which is tasked to promote human rights and rule of law in 
Cambodia and the National Assembly Commission on Human Rights and Reception of 
Complaints, where citizens can voice their concerns regarding human rights violations. 
There are also non-State non-judicial mechanisms in Cambodia such as the Arbitration 
Council and the CCHR Community Hearings Programme (‘CHP’). 

A big question however remains around the effectiveness of the process for access to 
remedy and the justice which it delivers. To date none of these non-judicial mechanisms 
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DUH�VXI¿FLHQW�RU�DGHTXDWH�WR�SURYLGH�DFFHVV�WR�MXVWLFH�WR�WKH�LQGLJHQRXV�SHRSOHV�LQ�UHODWLRQ�
to human rights violations in the context of business activities.

The Guiding Principles consist of 31 standards or principles developed to support 
the implementation of the 2008 UN ‘Protect, Respect and Remedy’ Framework. They 
are based on these three protect, respect and remedy pillars and elaborate on the steps 
States should take in order to foster business’ respect for human rights. This includes 
providing a blue print for businesses to become aware of how to, and to demonstrate to 
others that they do, respect human rights and reduce the risks of causing harm or in any 
way contributing to human rights violations. In effect they constitute a set of benchmarks 
for stakeholders to assess business’ respect for human rights. They also stipulate what 
both States and business enterprises should do to enhance access to effective remedies 
for those whose rights have been violated. 

The research conducted for this chapter on the activities of HAGL clearly indicates a 
failure to implement the “Protect, Respect, Remedy Framework” in accordance with the 
*XLGLQJ�3ULQFLSOHV��)RU�LQVWDQFH��SULQFLSOH����VWDWHV�WKDW��

States should take appropriate steps to ensure the effectiveness of domestic judicial 
mechanisms when addressing business-related human rights abuses, including 
considering ways to reduce legal, practical and other relevant barriers that could 
lead to a denial of access to remedy.

Likewise principle 27 requires “effective and appropriate non-judicial grievance 
mechanisms”.

The ineffectiveness of the States implementation of these principles is illustrated by the 
fact that none of the 17 affected communities, which accessed the country’s judicial and 
non-judicial mechanisms at local, provincial and national, levels in order to address their 
land issues, were successful in achieving justice or remedies for their rights violations.

3. Result of the study

����� 3UR¿OH�RI�WKH�&RPSDQ\

As noted above this case study concerns complainant villagers who suffered serious 
harm as a result of the activities of the Vietnamese company, HAGL, operating through 
a number of subsidiaries in Cambodia. Among HAGL’s investors is DCGL, which 
invests in HAGL through VEIL, a fund that was established and managed by HAGL. 
DCGL receives investments from the IFC, through this VEIL fund, primarily for rubber 
plantations in Ratanakiri province.  The complainants are affected by concessions held by 
three HAGL subsidiaries - Heng Brothers, CRD and Hoang Anh Oyadav. Other known 
concessions currently or previously held by HAGL subsidiaries are Hoang Anh Andong 
Meas in Virachey, Hoang Anh Andong Meas in Lumphat, Hoang Anh Lumphat, and 
Hoang Anh Mang Yang K Rubber Group.  
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����� 3UR¿OH�RI�WKH�DIIHFWHG�FRPPXQLWLHV

Ratanakiri province is located in Cambodia, bordered on the north by Laos PDR and by 
Vietnam on the east. Ratanakiri is mostly populated by indigenous peoples, including 
Tompoun, Kroeung, Proav, Kavet, Loun, Jarai, and Kachak ethnicities. Their livelihoods 
are based on natural resources which are closely connected with their beliefs and traditions 
inherited from their ancestors’ knowledge and practice. The province is currently targeted 
for development as part of the triangle development region under the national strategic 
policy. Since mid-2003, it has suffered from the most severe land crisis in Cambodian 
history - a problem which is escalating in the face of increasingly aggressive and wide-
scale land appropriations.

In recent years, all of the indigenous communities in Ratanakiri have suffered from 
the impacts of development activities or business operations, particularly in relation to 
rubber plantations for which land concessions were granted by the Government to foreign 
investors. There are now 17 communities who are, or will foreseeably be, adversely 
DIIHFWHG�E\�DQ�,)&�VXE�SURMHFW�WKDW�VHULRXVO\�YLRODWHV�WKHLU�ULJKWV�WKURXJK�FRQ¿VFDWLRQ�RI�
their lands and affects their lives, livelihoods and traditional practices. The villages are 
located in the districts of Andong Meas and O’Chum and are comprised of individuals 
from diverse ethnicities - Jarai, Kachok, Tampuon, Cham, Kreung, Laos, and Vietnamese 
and Khmer. The vast majority of complainants belongs to these ethnic minority groups, 
each with its own language, and most self-identify as indigenous peoples. They are 
traditionally animists, and their cultures, livelihoods and identities are intimately tied 
to their land, forests and other natural resources of the region. The villagers practice 
shifting cultivation and rely heavily on forest resources for their livelihoods. The name, 
location and other characteristics of each village are set out in Annex 1.  According to a 
research conducted by EC, three of the 17 affected communities were not even aware of 
the investment planning and associated potential issues. It was only after EC explained 
the process to them that they were in a position to understand what the project is about 
and its implications. 

Photos: Highlanders Association
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3.3. Community engagement with national mechanisms

In 2011 and 2012, a number of the 17 communities submitted complaints to the commune 
council, to the district and provincial authority and also to national level non-judicial 
mechanisms to seek remedy for their grievances. However, any decisions reached 
were not effectively implemented. Facing repeated encroachments and no effective 
response to their complaints, some affected communities decided to mobilize and held a 
GHPRQVWUDWLRQ�DW�WKH�JRYHUQPHQW¶V�SURYLQFLDO�RI¿FH�GHPDQGLQJ�D�KDOW�WR�WKH�FOHDULQJ�RI�
their land and forests by the company. In 2013, an intervention was made by H.E. Bou 
Than, an indigenous Tompoun from Ratanakiri province and one of the parliamentarians 
who visited the affected communities. However, during his intervention he suggested the 
communities accept the “tiger skin land use”, something unacceptable to the communities 
as it would affect their shifting cultivation and reservation lands. The “tiger skin land 
use” or “leopard skin land use” is a popular term that has been used by the Prime Minister 
Hun Sen. In May 2012 Hun Sen used the term in Directive 01, which concerned ELCs. 
The term “tiger skin land use” means that lands within the ELCs that were occupied by 
the poor or indigenous peoples should be cut out from the ELC, with community lands 
QR�ORQJHU�EHLQJ�D�SDUW�RI�WKH�SURMHFW�DUHD�EXW�QHYHUWKHOHVV�UHÀHFWHG�LQ�WKH�FRPSDQ\�PDSV��
The ELC area would, as a result, be similar to a tiger skin, because the map would have 
gaps or holes all over the place.  However with widespread clearing of natural and semi-
natural areas, the opposite of the “tiger skin” – in which community lands are cleared by 
companies irrespective of their presence on the map - seems like a more likely outcome. 
The land is losing its forests, just like the tigers are losing their skins.

3.4. Initiation and submission of CAO complaint

Global Witness has been engaging with HAGL in relation to the problems associated 
ZLWK� WKHLU�SODQWDWLRQV� LQ�&DPERGLD�DQG�/DRV��7KH�RUJDQL]DWLRQ�¿UVW�PHW� WKH�FRPSDQ\�
in August 2012. They provided evidence of the social and environmental problems and 
DVNHG�WKH�FRPSDQ\�WR�WDNH�DFWLRQ�RQ�WKUHH�LVVXHV��¿UVW��UHVROYH�WKH�FXUUHQW�GLVSXWHV�ZLWK�
the local affected communities; second, bring their operations in line with the national 
law; and lastly, publicly disclose key documentation relating to their rubber plantations. 
By the end of 2012, HAGL had taken no steps to address these problems and as a result 
Global Witness decided to publish the results of their research and the evidence of the 
negative impacts of HAGL’s operations.

Global Witness published the Rubber Barons report in May 2013 which focused on 
the problems caused by HAGL and VRG’s rubber plantations in Cambodia and Laos. The 
research revealed extensive social and environmental damages in and around HAGL’s 
plantations in Cambodia and Laos, including grabbing land from local communities and 
the clearing of large areas of forests. Global Witness gave HAGL and its investors six 
months to address the issues outlined in the Rubber Barons report and video. On the day 
the report was published, it was reported in the Vietnamese media that HAGL’s share 
SULFH�YDOXH�IHOO�E\����
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During the month of June 2013, Global Witness met with HAGL, Dragon Capital 
and the IFC. HAGL promised Global Witness that its CEO (Mr. Nguyen Van Su) would 
visit all impacted villages and hold community consultation meetings in Cambodia and 
Laos and resolve any disputes. HAGL also promised to disclose the key documentation, 
review its broader risk management policies and frameworks (to avoid such problems 
occurring in the future). The company also announced a moratorium on all concession 
clearing in order for the company to get all its permits and licenses in order. Between July 
and August, Global Witness monitored the impact of the HAGL commitments through 
visits to some of the villages and satellite analysis, to check if forest clearance activities 
were continuing. The outcomes of the monitoring revealed that the moratorium was 
not implemented. Global Witness interviewed people in seven villages around HAGL’s 
concessions in Cambodia. In three of these, people claimed that the company had not 
\HW�YLVLWHG�WKHLU�YLOODJH��ZKLOVW�LQ�WKH�RWKHU�IRXU��LW�ZDV�UHSRUWHG�WKDW�+$*/�RI¿FLDOV�KDG�
refused to discuss disputes over lands or forests. In six of these villages, people spoke 
of continued logging in and around HAGL’s rubber plantations, despite the moratorium. 
Independent satellite analysis of forest cover within HAGL’s concessions taken between 
July and August also indicated continued forest loss.

In a press release during this period, Megan MacInnes from Global Witness stated 
that:

HAGL has been very good at making commitments but very bad at keeping them. 
It’s been busy telling us and everyone else it’s serious about changing its ways, but 
the evidence indicates that logging is still carrying on and the people whose farms 
were bulldozed are still struggling to feed themselves.�

Following that, in September 2013, Global Witness again met with HAGL, Dragon 
Capital and the IFC. HAGL promised to undertake an independent audit of its concessions 
as the basis for initiating a dispute resolution process. However, between October and 
November, the company changed its mind. As a consequence, in November, Global 
Witness made a public statement that there was evidence that HAGL had no intention 
of taking the problems with its plantations seriously and recommended that investors in 
the company divest. When questioned by Global Witness on 13 November 2013, HAGL 
refuted the lack of progress made towards its commitments to change. The company 
stated that it had provided jobs and implemented economic and social development 
projects (including building roads, houses and hospitals), but that the monsoon and 
Cambodia’s national election had prevented it from accessing affected communities. 
HAGL claimed that their moratorium on logging was being adhered to, describing the 
satellite evidence provided by Global Witness as “untrustworthy”. In addition, HAGL 
VDLG� WKDW� LW�ZDV�³ORRNLQJ� IRU�DQ� LQGHSHQGHQW�FRQVXOWLQJ�¿UP� WR�KHOS�+$*/�PDNH� WKH�
survey and give advice to HAGL to improve the issues related to the communities”,10 
but that such consultants must be accompanied by company staff in order to assure the 
LQGHSHQGHQFH�RI�WKH�FRQVXOWDQW¶V�¿QGLQJV��

In a further statement Megan MacInnes noted that “November marks the end of the 
six-month deadline for the company to clean up this mess. HAGL’s inaction so far leaves 
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us no choice but to conclude that it has little intention of taking these problems or its 
responsibilities seriously”. She added that “[v]illagers suffering everyday as a result of 
HAGL’s concessions are all too aware of the environmental and social risks the company 
is taking - we think its investors should be concerned too, and as a result should divest”.

As a result, on 14 November 2013, six months after the launch of the Rubber Barons 
report, Global Witness called for investors to drop the Vietnamese rubber giant HAGL 
due to their failure to reform their land-grabbing practices. The press release stated:

The Vietnamese rubber giant Hoang Anh Gia Lai (HAGL) has failed to keep their 
commitments to address environmental and human rights abuses in its plantations 
in Cambodia and Laos, Global Witness said today. The campaign group says that 
WKH�FRPSDQ\�QRZ�SRVHV�D�¿QDQFLDO�DQG�UHSXWDWLRQDO�ULVN�WR�LWV�LQYHVWRUV��LQFOXGLQJ�
Deutsche Bank and the International Finance Corporation, and in November 2013 it 
recommended them to divest.

)ROORZLQJ�WKLV�FDOO��LQYHVWRUV�ZLWKGUHZ�WKHLU�¿QDQFLDO�EDFNLQJ�IURP�WKH�FRPSDQ\�11

However, in parallel to these negotiations between Global Witness and HAGL, Global 
Witness also held discussions with Cambodian NGOs on the possibility for affected 
communities to submit a complaint to the IFC about HAGL’s operations. This was not 
something that Global Witness could do itself, because the organization was based in the 
UK and didn’t have adequate staff in Cambodia to work directly with the communities in 
Ratanakiri. Consequently, Global Witness suggested that two organizations, IDI and EC, 
engage directly with the communities to discuss if they wanted to submit the complaint, 
as well as discussing the potential pros and cons of such an action.  IDI and EC work to 
promote respect for human rights through monitoring and engaging with companies and 
JRYHUQPHQW�ZKHQ�WKHUH�DUH�SURMHFWV�WKDW�KDUP�LQVWHDG�RI�EHQH¿WLQJ�LQGLJHQRXV�SHRSOHV��
So, at end of 2013, having been approached by the Global witness, and have reviewed 
the Rubber Barons report, IDI and EC decided to investigate the situation and conducted 
an impact assessment to review the livelihood situation both prior to and subsequent to 
the concession issuance. The research was ongoing at the time of writing this chapter and 
ZDV�H[SHFWHG�WR�EH�¿QDOL]HG�E\�WKH�HQG�RI�������7KH�UHVHDUFK�WHDP�YLVLWHG����DIIHFWHG�
villages and while it found some positive steps had been taken on the part of HAGL, 
WKHVH�ZHUH�LQVXI¿FLHQW�WR�DGGUHVV�WKH�JUDYLW\�RI�WKH�LVVXHV��OHDGLQJ�WR�WKH�GHFLVLRQ�WR�¿OH�
a complaint with the IFC-CAO. 

%HIRUH� VXEPLWWLQJ� WKH� FRPSODLQW�� UHSUHVHQWDWLYHV� RI� WKH� ¿YH�1*2V�� (&�� ,',��+$��
&,<$� DQG� ,5$0��ZKLFK� KDYH� ¿OHG� WKH� FRPSODLQW� RQ� EHKDOI� RI� WKH� FRPPXQLWLHV�� GLG�
VLJQL¿FDQW�SUHSDUDWRU\�ZRUN�LQFOXGLQJ��

�� organizing a meeting of the indigenous peoples working group (IPWG) at least 
twice a month to support the 17 affected indigenous communities; 

�� organizing additional regular meetings within the 17 affected communities in each 
village to strengthen their commitment and solidarity to confront with HAGL; 

�� HGXFDWLQJ�WKH�FRPPXQLWLHV�RQ�WKH�SURFHVV�RI�¿OLQJ�D�FRPSODLQW�WR�WKH�,)&�WKURXJK�
the use of video material, 
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�� building trust to submit the complaint, selecting the community representative to 
act as a communicator and to develop the appointment letter for the EC, IDI, HA, 
CIYA and IRAM on behalf of affected communities. 

The NGOs also organized several meetings with provincial NGOs, networking groups 
to support the submission of the complaint to the CAO and held monthly meetings 
among themselves to follow up on the work and eventually submit the complaint. As 
SDUW�RI�WKH�SURFHVV�WKH\�PHW�ZLWK�WKH�,)&�UHSUHVHQWDWLYHV�LQ�WKHLU�&DPERGLDQ�RI¿FH�RQ�
7 February 2014, to seek advice on the procedure and to present the outcome of the 
LPSDFW�DVVHVVPHQW��3ULRU�WR�LWV�VXEPLVVLRQ�D�¿QDO�FRQVXOWDWLRQ�ZDV�KHOG�ZLWK�WKH�DIIHFWHG�
FRPPXQLWLHV�WR�YHULI\�DQG�FRQ¿UP�WKH�FRPSODLQW¶V�FRQWHQW���

On 10 February 2014 - the day after the complaint concerning the IFC investment in 
WKH�'UDJRQ�&DSLWDO�*URXS�DQG�9(,/��3URMHFW�QR��������DQG��������ZDV�VXEPLWWHG�WR�
0HJ�7D\ORU��WKH�9LFH�3UHVLGHQW�2I¿FH�RI�WKH�,)&�&$2���,',�DQG�(&�LVVXHG�D�VWDWHPHQW�
to the media on behalf of the submitting organizations and communities entitled: “World 
Bank Group implicated in illegal seizures of indigenous land in Cambodia and Laos”. 
The statement is worth quoting at length as it summarizes the content of the complaint 
and situation at the time:

Representatives of seventeen indigenous communities from Cambodia’s Ratanakiri 
SURYLQFH�¿OHG�D�FRPSODLQW�WR�WKH�:RUOG�%DQN¶V�SULYDWH�OHQGLQJ�DUP��GHVFULELQJ�LOOHJDO�
seizures of their farming and grazing land and destruction of their forests and sacred 
sites. The complaint, submitted on behalf of affected communities by Equitable 
Cambodia, Cambodian Indigenous Youth Association (CIYA), Indigenous Rights 
Active Members (IRAM), Highlanders Association and Inclusive Development 
,QWHUQDWLRQDO��,',���GHWDLOV�KRZ�WKH�%DQN�KDV�LQYHVWHG�LQ�FRPSDQLHV�WKDW�DFW�LQ�ÀDJUDQW�
violation of Cambodian and international law and its own social and environmental 
safeguard policies. Indigenous communities, including the Jarai, Tampoun, Kachok 
and Kroeung peoples, have lost territories and suffered devastating impacts to their 
livelihoods, cultural practices and way of life as a result. …

The complaint, which was submitted to IFC’s internal watchdog, the Compliance 
Advisor Ombudsman (CAO), describes how the Bank failed to conduct an appropriate 
level of due diligence commensurate to the high-risk nature of its investment and 
has thereafter consistently failed to monitor and supervise its end use.

In addition to the illegal land seizures in Cambodia, the complaint also draws attention 
to reports by Global Witness on rights abuses committed against communities in 
Laos as a result of HAGL’s operations through three rubber concessions. While IDI 
has been unable to access affected communities in Laos due to the repressive human 
rights situation there and the serious risks that such engagement could represent to 
the communities, the complaint urges the CAO to consider initiating a compliance 
audit of IFC’s sub-projects [in Laos as well]...

The complaint sets out a litany of violations experienced by the villages, including 
the loss of their forest, the grazing land, the reserved land for shifting cultivation and 
future generations, spirit forests, burial grounds, access to resin trees and other non-
timber forest products that they rely upon. While some households have received 
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LQDGHTXDWH� FRPSHQVDWLRQ� IRU� VHL]HG� ULFH� ¿HOGV� DQG� IDUPLQJ� ODQG�� WKHUH� KDV� EHHQ�
no compensation at all for communal losses. The complaint describes how “the 
concept of collective ownership over their territory and resources is central to the 
communities’ identity.” The seizure of their land and destruction of their forests is 
“particularly devastating” for the communities, because of their reliance on natural 
sources of food, housing materials, medicines and other needs, and their limited 
integration into the cash economy.

The complaint lists more than ten violations of Cambodian law, including laws that 
enshrine the land rights of indigenous communities, protect Cambodia’s forests, 
including rare tree species, and regulate economic land concessions.

The IFC’s investment was channelled through an intermediary, Dragon Capital 
Group, which holds an equity stake in HAGL. Last year the CAO released a damning 
DXGLW�UHSRUW�RQ�,)&¶V�³¿QDQFLDO�LQWHUPHGLDU\´�LQYHVWPHQWV��ZKLFK�UHSUHVHQWV�QHDUO\�
KDOI�LWV�HQWLUH�SRUWIROLR��¿QGLQJ�WKDW�WKH�,)&�LV�REOLYLRXV�WR�WKH�HQYLURQPHQWDO�DQG�
social impacts of the end use of its funds.

Natalie Bugalski, Legal Director at IDI, said: ‘This complaint provides hard 
evidence that IFC’s investment has ultimately been used to grab land and destroy 
critical natural resources. IFC’s system for managing social and environmental 
risk is alarmingly inept at tracking the end use of its investments and safeguarding 
against these violations.’

The IFC is notoriously non-transparent about its investments, allowing the World 
%DQN�*URXS�WR�FRQWULEXWH�D�VLJQL¿FDQW�FDSLWDO�WR�WKH�SULYDWH�VHFWRU��ZKLOH�SXEOLFO\�
disclosing only scant information.

David Pred, Managing Director of IDI, said:  “IFC operates under a shroud of 
secrecy, which makes public scrutiny virtually impossible. Meanwhile, it touts 
its Performance Standards as the gold standard, allowing its clients to use their 
relationship with the World Bank to attract other investors who may otherwise hold 
back from high-risk projects in frontier markets like Cambodia.”

³7KH�FRPSOHWH�ODFN�RI�WUDQVSDUHQF\�DURXQG�¿QDQFLDO�PDUNHW�LQYHVWPHQWV�PHDQV�WKDW�
LW�LV�KLJKO\�OLNHO\�WKDW�WKH�%DQN�LV�¿QDQFLQJ�ODQG�JUDEV�DURXQG�WKH�ZRUOG�WKDW�ZLOO�
never be brought to light,” he added.

The complaint says that due to the deep connection to their lands and forests, the 
communities want their lands, wrongly seized by HAGL, to be returned to them. 
Complainants say they “do not want cash compensation [for their land] because it 
cannot be inherited by the next generation”. They say that while land can continue 
to feed them and their children forever, if they receive money “soon it will be gone.”

Eang Vuthy, Executive Director of Equitable Cambodia said, “We hope that the CAO 
FDQ�KHOS�EULQJ�WKH�FRPSDQ\�DQG�LWV�LQYHVWRUV�DURXQG�WKH�WDEOH�WR�¿QG�D�UHVROXWLRQ�
that fully respects the rights of the affected indigenous communities and Cambodian 
law.”12 

In its summary of the complaint, the IFC-CAO noted that it “especially alleges the 
non-compliance with the IFC policies and procedures and with the Cambodian laws. The 
FRPSODLQDQWV�UHTXHVWHG�WKDW�&$2�VKRXOG�NHHS�WKHLU�LGHQWLWLHV�FRQ¿GHQWLDO�´13
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3.5. Events after submission of the complaint to the CAO

Three days after submitting the complaint a meeting was organized between HAGL and 
IDI, CIYA, EC, IRAM and HA. The purpose of this meeting was for HAGL to a) listen 
to the opinions of the complainants, b) acknowledge receipt of the letter, c) request a 
VXPPDU\�RI�WKH�FRPSODLQW¶V�FRQWHQW�DQG�G��LQYLWH�¿YH�1*2V�WR�YLVLW�WKH�SURMHFW�VLWH�DQG�
the 17 villages in and around the projects in Ratanakiri. HAGL sought input as to how 
the issues could be resolved and said that they would arrange site visits promptly, while 
also stressing the positive impacts of their project on the lives of the communities. The 
company nevertheless apologized for any land rights violations and promised to work 
toward providing solutions.

Rather than accept the HAGL’s apology and proposal, the NGO’s insisted that the IFC-
CAO mechanism should address the complaint because they believed that, acting alone, 
HAGL would be unable to take the necessary measures. Instead, they preferred to have a 
third party professional mediator work with the communities and NGOs representatives 
on the ground to assist in resolving the problems.

On  28 April 2014 the general director of HAGL also took an important decision declaring 
a moratorium on reclamations. This stated that reclamations were to be suspended in 
the period from 1 May 2014 to 30 November 2014 on the projects including the Heng 
Brother Project, the CRD Project, and the Hoang Anh Oyadav project in Ratanakiri 
Province, Cambodia. Under the decision, the directors of the subsidiaries plantations and 
the related sections in Cambodia are responsible for implementing the moratorium, with 
any individuals or organizations which ignore it being subject to warning, dismissal or 
termination, depending on the particular context. 

In accordance with the CAO’s operational guidelines, the CAO vice president, Ms 
Meg Taylor, responded to the IDI Executive Director in relation to the complaint via-
HPDLO�RQ�WKH����)HEUXDU\�������7KH�FRPPXQLFDWLRQ�FRQ¿UPHG�WKDW�WKH�FRPSODLQW�PHW�
with the CAO’s three eligibility criteria for further assessment, including (1) the fact that 
the complaint pertained to a project that IFC/MIGA was participating in, or was actively 
considering to participate in, (2) the issues raised in the complaint pertained to the CAO’s 
mandate to address environmental and social impacts of IFC/MIGA projects, (3) the 
complainant is, or may be, affected by the environmental and/or social impacts raised in 
the complaint.  

A senior specialist in dispute resolution and her team were assigned to conduct an 
on the ground assessment of the situation within a period limited to a maximum of 
120 working days. The purpose of the assessment was to listen to peoples’ concerns, 
to understand the different perspectives, and to gauge whether it would be possible to 
address the concerns in a collaborative process. It consequently was not intended to 
be a judgment on the merits of the complaint. The assessment concluded in May 2014 
and following discussions between the complainant and the company an agreement 
ZDV�UHDFKHG�WR�HQJDJH�LQ�D�YROXQWDU\�GLVSXWH�UHVROXWLRQ�SURFHVV��2Q����0D\�������WKH�
IFC management’s provided its response to the CAO assessment report “VEIL II” to 
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the CAO vice president.14  Meanwhile, the CAO is in the process of working with the 
national government (the Ministry of land, Agriculture, and Environment) to facilitate 
the involvement to the affected communities in the dispute resolution process at the 
local level. A component of this involves assisting the communities in their selection 
of the community representatives to negotiate on their behalf. As part of this process, 
RQ����0D\�������D�PHHWLQJ�WRRN�SODFH�EHWZHHQ�WKH�&$2�ZRUNLQJ�JURXS��(&�DQG�WKH�
HA staff. Later that day the representatives of the 17 affected communities discussed 
the community representatives’ selection process and the ground rules for negotiation 
preparation planning between the communities and the company.

Meeting of CAO working group and representatives of the 17 affected communities.                        
Photos: Highlanders Association

The selection process of community representatives has somewhat been delayed due 
to inadequate budget provision, lack of technical support and poor coordination with the 
provincial authorities in relation to the process. Once the selection process is complete, 
the CAO will provide capacity building on the negotiation and bargaining skills to the 
selected representatives of the affected communities. Negotiations with the company will 
proceed after the capacity building process, and the CAO will work with both parties to 
HVWDEOLVK�WKH�JURXQG�UXOHV�WR�JXLGH�WKH�SURFHVV�RI�GLVSXWH�UHVROXWLRQ��,Q�DGGLWLRQ��RQ����
July 2014 the CAO working group visited the provincial authorities to inform them of 
the process and seek their support. As a result the dispute resolution process has been 
initiated and is currently ongoing. 

Both parties – the communities and the company - accepted the dispute resolution 
process as the appropriate remedial mechanism. Nevertheless, according to the report 
by HA and the affected community, following the submission of the complaint to 
CAO, the provincial authority, including the commune council and the district level 
body, misunderstood the communities’ complaint and verbally threatened community 
members. They were informed that they would be jailed if they continued to complain, 
that meetings between the NGOs and the communities would be restricted, and that the 
HA organization would be shut down.  HA staff are now under investigation by the 
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provincial authority. Furthermore, in some of the affected communities, including Kanat 
and Mash Kresh villages, HAGL’s subsidiaries still continue forest clearing -in breach of 
the moratorium commitment made by HAGL’s general director.

,Q� DGGLWLRQ�� XQRI¿FLDO� LQIRUPDWLRQ� KDV� EHHQ� FLUFXODWHG� FRQFHUQLQJ� D� QHJRWLDWLRQ�
process between HAGL and the Cambodian government on the compensation that the 
company has to pay for destroying the public forest and lake. The compensation amount 
that was requested by the Cambodian government was approximately of four million US 
dollars, but following the negotiations it was reduced to one million US dollars. Should 
WKLV�XQRI¿FLDO�LQIRUPDWLRQ�EH�YHUL¿HG��LW�ZLOO�KDYH�LPSOLFDWLRQV�IRU�WKH�&$2�PHGLDWLRQ�
and dispute resolution process. 

7R�GDWH�WKH�¿YH�1*2V�LQYROYHG�LQ�WKH�FRPSODLQW�FRQWLQXH�WR�SURYLGH�VWURQJ�VXSSRUW�
to the affected communities and are maintaining the other NGO’s in their network up to 
date on the process and the progress of the complaint to the IFC in an effort to strengthen 
their commitment and solidarity in case there should be further confrontation with the 
HAGL. Meanwhile, the negotiations between Global Witness and the Vietnam Rubber 
Group about the action they are taking to address the social and environmental problems 
associated with their rubber plantations in Laos and Cambodia are also ongoing.

A meeting was held between the CRD company representative, the O’chum cadastral 
RI¿FHU�DQG�WKH�WHDP�OHDGHU�RI�WKH�FROOHFWLYH�UHJLVWUDWLRQ�IRU�LQGLJHQRXV�SHRSOHV�IURP�WKH�
Provincial Land Department on 10 July 2014 in the Kresh village hall. They discussed 
WKH�RYHUODSV�EHWZHHQ�WKH�FRPSDQ\�DQG�WKH�FRPPXQLW\�ERXQGDULHV�PDS�LQ�RUGHU�WR�¿QG�
a solution to the collective land title demarcation for the Kresh community. This village 
is the only one that has ongoing processes for both the collective land titling and under 
the CAO mechanism. The meeting was proposed by the Provincial Land Department and 
observed by HA and the NTFP organization. There were more than 50 villagers from 
the Kresh community in attendance, one person from CRD, 15 people from the Land 
Department, two from HA, and three from the NTFP organization. As a result of the 
discussion, both parties planned to visit the overlapping site to identify the boundaries 
between the community and the company for further negotiation in order to reach an 
agreement. This has not yet been conducted however, as the community decided to wait 
for the CAO mechanism dispute resolution process to be completed. 

4. Perspectives of indigenous peoples on access to justice and remedy

'XH�WR�WKH�ORQJ�UXQQLQJ�VXIIHULQJ�RI�WKH�LQGLJHQRXV�SHRSOHV¶�DULVLQJ�IURP�WKH�FRQ¿VFDWLRQ�
of their lands, and the associated serious violations of their rights and the impact on 
their lives and traditional practices, strong perspectives were expressed by the affected 
communities and other indigenous communities on the responsibility of the Cambodian 
JRYHUQPHQW�� LQYHVWRUV�� WKH�:RUOG� %DQN� DQG� ,)&� WR� ¿QG� ZD\V� WR� HQVXUH� VXVWDLQDEOH�
development and to provide access to remedy and justice.



203Chapter 7 - Access to Remedy for Indigenous Peoples Affected by Corporate Activities in Cambodia

$V�DI¿UPHG�LQ�WKH�,',�DQG�(&�VWDWHPHQW��
“We want the World Bank to know that its money is being used destroy our way 
of life,” said Sal Hneuy, representative of one of the communities that submitted 
the complaint. “Nowadays, we are surrounded by companies. They have taken our 
community lands and forests. Soon we fear there will be no more land left for us at all 
and we will lose our identity. Does the World Bank think this is development?”…15

According to Pheap Sochea, President of CIYA, “[a]ll the indigenous lands and 
territories that were illegally seized must be returned to the people. This is their right 
as Indigenous Peoples under Cambodian and international law.”16  Mrs. Kha Sros, an 
indigenous Kui woman from the Stung Treng Province, and an activist and representative 
who joined the complaint submitted to CAO, outlined her position as follows: 

Firstly, I knew the impact on the 17 communities from the impact assessment result 
shared by Equity Cambodia Organization, stating that communities’ land and forestry 
were on the process of clearing by a HAGL operation and that the community had 
no access to any remedy yet. So as an indigenous woman, once I heard about these 
issues my feeling was not good because I felt pity for  those communities as I am 
DOVR�D�PHPEHU�RI� LQGLJHQRXV�SHRSOHV�DQG�ZH�NQRZ�KRZ�GLI¿FXOW�RXU� OLIH�ZLOO�EH�
if the land and the forestry are gone. Land and forestry are our main livelihood 
to survive. So we as indigenous peoples care and help each other to gain more 
solidarity.

I learnt that the community had submitted a complaint to the local authority, to the 
provincial authority and also to the national level asking for their intervention and 
help.  However, there was no justice, no solution at all. I understood that in general 
WKH�QRQ�MXGLFLDO�DQG�MXGLFLDO�V\VWHPV�LQ�&DPERGLD�GR�QRW�¿QG�DQ\�VROXWLRQ�IRU�WKH�
affected community. However, as in my community, there is very little attention 
given to us by the local authorities. For instance, once the community stopped the 
illegal logging and submitted it to the Forestry Administration, they took all the 
value timber without giving any reason to the community and without explaining 
where they kept the timber and for what use. So once there was an introduction of 
the EC on the IFC-CAO mechanisms, we as indigenous peoples decided to work 
together to submit the complaint for their intervention because they are the ones 
who gave the money to the HAGL Company. 

Within this mechanism we were not sure whether the IFC-CAO mechanism could 
¿QG�MXVWLFH�IRU�XV�RU�QRW��EXW�DW�OHDVW�ZH�WU\�WR�OHW�WKHP�NQRZ�KRZ�WKHLU�SURMHFW�KDG�
been affecting our traditional livelihood of the indigenous communities including 
also social and environment issues. We also informed them that their project does 
not contribute to the poverty reduction, because they have to respect the policy on 
human rights and also the social and environmental policies so that we want them 
WR�IXO¿OO�WKRVH�SROLFLHV�WR�EULQJ�MXVWLFH�WR�WKH�FRPPXQLW\��+RZHYHU�,I�WKH�,)&�&$2�
mechanisms could not bring justice or a solution for us, then the community would 
FRQWLQXH�WR�ZRUN�WRJHWKHU�WR�¿JKW�IRU�DQ�DFFHVV�WR�UHPHG\�DQG�WR�MXVWLFH�
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5. Lessons learned and challenges on the utilization of the available mechanisms 

The following are some of the primary observations and conclusions which arise from 
the case study in relation to the Cambodian communities experience with seeking 
access to remedy:

�� After the complaint was submitted, HAGL decided to suspend the plantation while 
waiting for the outcome of the ongoing dispute resolution. Whilst this is a welcome 
step, the company had already announced a six-month moratorium on forest clearing 
and planting in June 2013, following the publication of the Global Witness’ report. 
During this time, the company committed to obtain all of its permits and licenses. 
However, the Global Witness report concluded from on the ground monitoring and 
through satellite analysis that this moratorium was never implemented. It remains to 
be seen if this second moratorium on activities is implemented by the company.

�� Following the launch of the Rubber Barons report, on 14 November 2013, Global 
Witness called for investors to disinvest from the Vietnamese rubber giant HAGL 
over its failure to implement reform on land grabs. Vietnamese rubber giant HAGL 
had failed to keep its commitments to address environmental and human rights 
abuses in its plantations in Cambodia and Laos and at least one investor withdrew 
WKHLU�¿QDQFLDO�EDFNLQJ�IURP�WKH�FRPSDQ\�

�� Some of the communities which were threatened were fearful of continuing the 
confrontation with the company; however some others felt more resolved than before 
because they believe that they are going to die in any case if they lose their land and 
resources.

�� If the CAO-dispute resolution mechanism is unable to provide an appropriate 
conciliation mechanism between the communities and the company, then the 
communities plan to raise their complaint to the CAO-compliance mechanism to 
seek a remedy. If neither the CAO dispute resolution nor its compliance mechanisms 
are capable of delivering a solution which is acceptable to the communities, then 
the complaint will be directed directly to the purchasers of the rubber, which is 
another option which will be discussed further. In this connection, while the dispute 
UHVROXWLRQ�LV�RQJRLQJ��WKHUH�ZHUH�PDQ\�FRQFHUQV�IROORZLQJ�WKH�XQRI¿FLDO�LQIRUPDWLRQ�
that the Cambodian government and HAGL were negotiating a compensation 
settlement separately from the CAO-led process which would lead to confusion and 
complications if they reach an agreement.

The situation in Cambodia …deserves public attention and urgent government action.           
The current state of affairs needs to be addressed with a sense of urgency as indigenous 
peoples are being coerced to acquire private titles and sell them to make way for economic 
land concessions … Policies in practice have resulted in greater loss of land rather than 
to secure the collective land tenure of indigenous peoples. While Cambodia has a law that 
recognizes the land rights of indigenous peoples, its implementation has been weak and 
selective.

Asia Indigenous Peoples Pact, 2013
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�� The communities and NGOs have no plans to deal with the government agencies to 
seek access to justice/remedy because they lost hope in them and do not consider 
them to be reliable. However they may involve the CAO in the process of direct 
negotiations between the community and the company.

�� There should be a strong partnership among the NGOs and the communities at all 
levels and the strategic direction should be clear and based on the impact assessment 
and aspirations of the affected communities. The communities in Ratanakiri, 
Cambodia, were able to work with EC and IDI to submit a complaint to the CAO 
and to initiate the mediation process. However, the communities in Laos, which are 
facing just as many problems caused by HAGL, have not yet had this opportunity. 
This highlights a problem with the IFC’s complaints mechanism, which cannot act 
without the submission of a complaint, even in the context of countries like Laos 
where the fear of retribution from the government prevents communities from 
publicly complaining.

�� Some of the HAGL subsidiaries still continue forest clearing in some communities, in 
breach of the commitment to a seven month moratorium made by the general director 
of HAGL on 28 April 2014.

�� One of the affected communities is undergoing the process of the collective land titling 
in parallel to engaging in the CAO dispute resolution mechanism. This community 
PD\�IDFH�VLJQL¿FDQW�FKDOOHQJHV�LQ�WHUPV�RI�PDQDJLQJ�WKH�WLPLQJ�RI�WKHVH�SURFHVVHV��
as the process of collective land titling aims to address land boundary issues while 
the community has decided to wait for the CAO dispute resolution process outcome 
before moving forward with delineation activities. 

�� Given the CAO mechanism’s mandate vis-à-vis HAGL and the Government of 
Cambodia, it may not be able to enforce decisions or agreements aimed at ensuring 
access to justice for the affected the communities.

��� 5HFRPPHQGDWLRQV�WR�DGGUHVV�LGHQWL¿HG�JDSV�LQ�DFFHVV�WR�UHPHG\�

As Mr. Phon Sotheara, one the indigenous Kreung who has provided strong support to 
the affected community, said: “It is very hard to provide recommendations because I 
cannot see any access to justice”. However, a review of the facts of the case suggests 
that the following steps are necessary in order to address the gaps which limit access to 
effective remedies:

6.1. To IFC-CAO 

1. Ensure that negotiations are based on the safeguard principles of the IFC, 
international human rights standards and on the relevant Cambodian laws.

2. Clarify to the government that a dispute resolution process with the company 
cannot proceed until it is accepted by both parties.
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3. Recognize and respect the fact that:

a. the lands and forests of the communities submitting this complaint are 
central to their livelihoods, culture and identity; 

b. their customary tenure system is based on collective natural resource 
management and conservation, and is premised on careful and limited 
exploitation in accordance with the communities’ long term objectives; 

c. due to their deep connection to, and to their dependence on, their lands, the 
complainant communities want their lands, wrongly seized by HAGL, to be 
returned to them; 

d. complainants that have not yet been impacted want to protect their land and 
forests and to secure their customary tenure rights for future generations;

e. communities are willing to participate in a process of independently 
facilitated boundary demarcation of their lands in accordance with their 
rights under the Land Law;   

f. affected communities will not provide a payment of any kind to HAGL for 
rubber trees already planted on land wrongly taken from them. Lands should 
be returned without any conditions adverse to the complainants; 

g. complainants “do not want cash compensation [for their land] because it 
cannot be inherited by the next generation. They say that while land can 
continue to feed them and their children forever, if they receive money 
“soon it will be gone”; 17

h. complainants, however, do want cash compensation for the loss of crops, 
structures, livestock and other chattels. They also want compensation for the 
income they have lost since their crops, resin trees and other NTFPs were 
destroyed by the company.

4. Together with DCGL/VEIL bring all resources at their disposal to ensure that 
the severe violations suffered by communities are redressed in accordance with 
the outcomes sought by communities. Divestiture prior to remedial action would 
leave affected communities in a dire situation and would not address adverse 
KXPDQ�ULJKWV�LPSDFWV�H[SHULHQFHG�ZKLOH�,)&��WKURXJK�LWV�¿QDQFLDO�LQWHUPHGLDU\�
client, held investments in the responsible business entity.

5. Independently investigate the situation of the communities affected by HAGL in 
Attapue and Mekong provinces of Laos PDR, and if necessary initiate a dispute 
resolution process there.

��� 8QGHUWDNH� D� UHYLHZ� RI� DOO� ,)&� LQYHVWPHQWV� WKURXJKRXW� &DPERGLD�� /DRV� DQG�
0\DQPDU� �LQFOXGLQJ� WKRVH� KHOG� E\� ¿QDQFLDO� LQWHUPHGLDULHV�� VXFK� DV� '&*/�
VEIL) to identify projects which would be considered as high risk according to 
its performance standards and international human rights standards.
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6.2. To the government of Cambodia

1. Make information on land investment, land deals and bidding processes, reviews 
of proposals for land concessions (and decision-making criteria for acceptance 
or denial of the proposal) and future plans (including on commencement of 
concession activity) available and publicly accessible, including via public 
GLVSOD\�DW�WKH�SURYLQFLDO�OHYHO�DQG�RQ�RI¿FLDO�JRYHUQPHQWDO�ZHE�VLWHV��,QGLJHQRXV�
peoples’ free and informed consent should be sought and respected before any 
concession is issued in their lands.

2. Ensure that all relevant government bodies adhere to the legal requirements for 
public consultation and compensation, for example under the 2005 Sub-Decree 
on Economic Land Concessions. Such consultations should be meaningful, 
inclusive and accessible to affected people. This means that:

o Communities on land to be affected by the granting of a land concession 
should be consulted at the earliest stage on the land use plan and included 
in the decision-making process. 

o Due consideration should be given to the current livelihood activities of 
the community and all efforts made to avoid their disruption. 

o The standard of free, prior and informed consent should be rigorously 
applied when consulting with all indigenous peoples. 

o The government must also ensure that forest and environmental protection 
legislation is enforced, to prevent for example HAGL from being able 
to obtain and clear-fell concession areas within areas of recognised 
biodiversity protection.

3. Desist from entering into dispute resolution or compensation negotiations with 
companies such as HAGL where a parallel dispute resolution process has already 
been initiated by the CAO-IFC.

4. Support the IFC-CAO-led dispute resolution process and do everything in its 
power to ensure that the outcome supports the communities’ rights, as protected in 
national and international law, and is swiftly enforced. This includes taking urgent 
and swift action against HAGL employees or any of their associates in the case 
that communities involved in the complaint are receiving threats, intimidation or 
other retributive action.

5. Respect the request of the affected communities to return the affected land to 
them. 

6.3. To investors

1. Adhere to the legal requirements for public consultation, for example under the 
2005 Sub-Decree on Economic Land Concessions, and to the principle of free 
prior and informed consent. Such consultations should be meaningful, inclusive 
and accessible to the affected people (in line with the recommendation to the 
government above).
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2. Conduct human rights due diligence, including in relation to indigenous peoples’ 
rights, for all projects that impact on indigenous territories and monitor clients to 
ensure their compliance with international human rights standards.

3. Ensure, as a component of due diligence and oversight, that relevant business 
enterprises (and their subsidiaries) adhere to the forest law, protected area 
laws and other environmental protection legislation. This includes undertaking 
robust environmental and social impact assessments, and in the case that areas 
RI� HYHUJUHHQ�� VHPL�HYHUJUHHQ� DQG� RWKHU� YDOXDEOH� IRUHVWV� DUH� LGHQWL¿HG� ZLWKLQ�
proposed project areas, making sure they are excluded from the concessions.

6.4. To HAGL

1. Provide genuine support to, and participate in, the CAO-led dispute mediation 
SURFHVV��DQG�VZLIWO\�HQIRUFH�DQG�DGKHUH�WR�LWV�¿QDO�FRQFOXVLRQV�

2. Cease the clearing of farmland, forest or other areas which are claimed by locally 
affected communities while the dispute resolution process is ongoing. 

3. Refrain undertaking action which could have negative consequences for any of 
the communities included in the complaint, or any other groups or individuals 
supporting them. Ensure that all staff and subsidiaries strictly follow these 
commitments.

4. Take swift action to ensure that all investment projects in Cambodia and Laos 
are implemented in accordance with national laws and international human rights 
standards. This includes resolving all disputes with communities in Laos PDR, as 
well as public disclosure of key documents relating to investment projects.

6.5. To the international community

1. Urge the Cambodian government to suspend all new land investments and to 
LPSOHPHQW�UHIRUPV�WKDW�ZLOO�HQVXUH�WKDW�WKH�ODQG�LV�PDQDJHG�LQ�D�ZD\�WKDW�EHQH¿WV�
the Cambodian people, including Cambodian indigenous peoples, rather than a 
minority of corrupt elite.

2. Support the affected communities in their complaint to IFC-CAO and reinforce 
the communities call for the imposition of clear actions for HAGL to implement 
in order to remedy the rights violations.

6.6. To non-governmental organization 

��� :RUN� WRJHWKHU� WR� VWUHQJWKHQ� WKH� DIIHFWHG� FRPPXQLW\� FDSDFLW\�� FRQ¿GHQFH� DQG�
solidarity during and following the CAO dispute resolution process.  

2. Cooperate to maximize their support to the communities and monitor and 
publically report on any violations of their rights. 
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6.7. To all actors

Finally, all of the above actors must ensure that the UN Guiding Principles are fully 
DGKHUHG�WR��7KLV�UHTXLUHV��DPRQJ�RWKHU�WKLQJV��WKDW��D��WKH�&DPERGLDQ�6WDWH�IXO¿O�LWV�GXW\�
protect against corporate activities infringing on indigenous peoples’ enjoyment of their 
rights; b) the Vietnamese State ensure that its corporations respect the rights of indigenous 
peoples’ overseas; c) HAGL, and all institutions investing in it, ensure compliance with 
the independent corporate responsibility to respect indigenous peoples’ rights through 
the enactment of policies recognizing those rights and the conduct of human rights due 
diligence to avoid negative impacts upon them d) the Cambodian and Vietnamese State 
guarantee effective and accessible judicial and non-judicial redress mechanisms e) HAGL 
establish or participate in operational-level grievance mechanisms which are developed 
LQ� FRQMXQFWLRQ� ZLWK� WKH� DIIHFWHG� FRPPXQLWLHV� I�� LQYHVWRUV� DQG� ¿QDQFLDO� LQVWLWXWLRQV�
ensure the establishment and functioning of independent and transparent monitoring 
procedures g) the international community ensure the effective oversight of business 
impacts on indigenous peoples’ rights and make recommendations in relation to State 
and corporate obligations in this regard h) non-governmental organizations track and 
document corporate related violations of indigenous peoples’ rights and assist impacted 
communities in airing their grievances and seeking access to remedy.

1 http://www.globalwitness.org/rubberbarons/.
2 Complaint letter on Feb 10th 2014 to CAO – available at http://www.cao-ombudsman.org/cases/document- links/
documents/ComplainttoCAOreDragonCapital-HAGL.pdf.
3 Complaint letter on 10 February 2014 to CAO available at http://www.cao-ombudsman.org/cases/document- links/
documents/ComplainttoCAOreDragonCapital-HAGL.pdf.
4 See also Land and Housing Working Group, Cambodia Land and Housing Rights in Cambodia Parallel Report 
WR�&(6&5�$SULO������SDUDJUDSK����DYDLODEOH�DW�KWWS���ZZZ��RKFKU�RUJ�HQJOLVK�ERGLHV�FHVFU�GRFV�QJRV�&+5(B
Cambodia_CESCR42.pdf.
5 See business and human rights project at www.cchrcambodia.org.
� Guiding Principles on Business and Human Rights: Implementing the United Nations ‘’Protect, Respect and 
5HPHG\´�)UDPHZRUN�RI�7KH�2I¿FH�RI�WKH�8QLWHG�1DWLRQV�+LJK�&RPPLVVLRQHU�IRU�+XPDQ�5LJKWV�&DPERGLD�DW����
7  http://www.globalwitness.org/campaigns/corruption/oil-gas-and-mining/cambodia.
8 Shadow Report to the UN Committee on the Elimination of Racial Discrimination February 2010 submitted by 
Indigenous Peoples NGO Network (IPNN), coordinated by NGO Forum on Cambodia in cooperation with Asian 
,QGLJHQRXV�3HRSOHV�3DFW��$,33��DYDLODEOH�DW�KWWS���WELQWHUQHW�RKFKU�RUJ�7UHDWLHV�&(5'�6KDUHG���'RFXPHQWV�.+0�
,17B&(5'B1*2B.+0B��B����B(�SGI�
� http://www.globalwitness.org/library/credit-suisse-ignored-human-rights-commitments-and-became-major- 
shareholder-vietnamese.
10 http://www.globalwitness.org/library/global-witness-calls-investors-drop-vietnamese-rubber-giant-hagl-over- 
failure-reform-land.
11 http://www.globalwitness.org/library/credit-suisse-ignored-human-rights-commitments-and-became-major- 
shareholder-vietnamese.
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Chapter 8 - Business and Human Rights in Tanzania: Indigenous 
Peoples’ Experiences with Access to Justice and Remedies

Elifuraha Laltaika

1. Background to the study, scope and research methodology 

1.1. Background and context

There is a long history in Tanzania of business, or business-related operations, affecting 
indigenous peoples’ rights to land and natural resources, and of indigenous peoples’ 
efforts to access justice and appropriate remedies in relation to violations of those rights. 
&LWLQJ�WKH�����������FDVH�RI�National Agricultural and Food Corporation V. Mulbadaw 
Village Council for example, Dr. Willy Ringo Tenga recounts that indigenous Barbaig 
Pastoralists in Hanan’g District, Northern Tanzania, were evicted from their 10,000 acres 
pastureland to give room to the National Agriculture and Food Corporation (NAFCO) - a 
GHIXQFW�7DQ]DQLD�JRYHUQPHQW�RZQHG�FRUSRUDWLRQ� WR�FXOWLYDWH�ZKHDW�ZLWK� WKH�¿QDQFLDO�
support from the Government of Canada.1  Commenting on the court’s remedy, Dr. Tenga 
indicates that pastoralists lost the case because “they could not prove allocation of the 
land by previous land authorities”, and because “Barbaig pastoralists failed to show 
that they were natives of Tanzania (despite the public fact that Barbaig pastoralists are 
found nowhere else on earth, and in court some had to get a translator).”2   Even though 
the evictions took place more than thirty years ago, the Bargbaig community has yet to 
recover from their negative effects. These include landlessness and poverty, as attested by 
EORRG\�FRQÀLFWV�LQYROYLQJ�WKH�SDVWRUDOLVWV�DQG�FURS�JURZHUV�LQ�DUHDV�WR�ZKLFK�SDVWRUDOLVWV�
were forced to relocate due to lack of appropriate court remedy, particularly restitution or 
allocation of alternative lands.3 

Although the reason for the eviction was business-related, based on the fact that a 
government corporation cultivated wheat for sale in the face of an acute food shortage 
that was then prevailing,4 the eviction epitomizes earlier forms of land dispossession 
through which the government acquired community land in the “public interest”, with 
the aim of implementing ostensibly broader national objectives (as opposed to leasing it 
to a private investor). This is partly because Tanzania was practicing a policy of socialism 
and self-reliance, on the basis of which it nationalized foreign-owned private properties, 
hence rendering it unattractive to Foreign Direct Investment (FDI).5 Instead, the country 
designated government corporations to conduct business.  However, following a shift 
LQ������RQZDUGV�WR�D�QHR�OLEHUDO�GHYHORSPHQW�SROLF\�WKDW�HQWDLOHG�D�UHGXFHG�UROH�RI�WKH�
State in the market,� a new wave of indigenous peoples’ land dispossession emerged: 
the government places community land under the control of privately owned business 
corporations in the guise of facilitating FDI, resulting in direct encounters between 
communities and transnational corporations (TNCs). 

'LYHUJLQJ� RSLQLRQV� H[LVW� RQ� WKH� VLJQL¿FDQFH� RI� ³SRVLWLYH� H[WHUQDOLWLHV� VSLOO�RYHUV´�
of FDI, translating into economic improvement of other sectors resulting directly from 
SUHVHQFH�LQ�D�FRXQWU\��RI�IRUHLJQ�¿UPV�7 This notwithstanding, it is generally accepted 
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that developing countries need FDI because it is “an important source of private external 
funds.”8 In addition, with a good legal and policy environment, business operations 
generally, including those involving FDI, have the potential to assist in the realization 
RI�KXPDQ� ULJKWV�� D�YLHZSRLQW� WR�ZKLFK� WKH� IRUPHU�81�6HFUHWDU\�*HQHUDO�.R¿�$QQDQ�
strongly subscribes.� In the words of Katarina Weilert, “it is because they have the power 
to bring about prosperity, progress and…a higher standard of living that TNCs are highly 
welcome in every country.”10  And based on data from the UN Conference on Trade and 
Development (UNCTAD), the inward FDI for Tanzania has been increasing steadily from 
����0LOOLRQ�'ROODUV�LQ�����������WR�������0LOOLRQ�'ROODUV�LQ������11  signifying that the 
country is determined to attract FDI, presumably to catalyse domestic economic growth. 

:KLOH�WKH�LQFUHDVH�LQ�)',�LQZDUG�ÀRZ�PD\�EH�D�JRRG�WKLQJ�IRU�WKH�HFRQRP\��LW�LV�QRW�
without challenges. Compounding this is the fact that Tanzania’s move to reintroduce FDI in 
WKH�����V��ZKLFK�OHDG�WR�FRPPXQLWLHV¶�GLUHFW�HQFRXQWHUV�ZLWK�WUDQVQDWLRQDO�FRUSRUDWLRQV��
was not accompanied by reforms in access to justice and appropriate remedies necessary 
to buffer FDI impacts on communities. Similarly, no attempts were made to delineate 
corporations’ human rights responsibilities. In contrast, enormous incentives extended 
to foreign investors by means of the Tanzania Investment Centre (TIC), as well as tax 
KROLGD\V�RIIHUHG�E\�WKH�PLQLVWHU�IRU�¿QDQFH��VXJJHVW�WKDW�WKH�FRXQWU\�LV�PRUH�FRQFHUQHG�
with re-writing its bleak history in dealing with FDI as opposed to crafting human rights 
safeguards against impacts of business corporations. When viewed in a broader context 
however, lack of clarity on human rights responsibilities of corporations is not unique to 
Tanzania; it is a long running global policy concern. 

In his recent article Human Rights Standards Concerning Transnational Corporations 
and other Business Enterprises Professor David Weissbordt notes that while efforts by 
WKH�81�WR�DGGUHVV�WKH�PDWWHU�ZHUH�PDUNHG�E\�WKH������HVWDEOLVKPHQW�RI�WKH�&HQWUH�RQ�
7UDQVQDWLRQDO�&RUSRUDWLRQV� �&7&��� WKH� �����8QLYHUVDO�'HFODUDWLRQ� RI�+XPDQ�5LJKWV�
(UDHR) “placed human rights responsibilities on individuals, as well as every organ 
of the society, which would presumably include businesses.”12 Also noteworthy are the 
2011 Guidelines for Multinational Enterprises issued by the Organization for Economic 
Corporation and Development (OECD) for the same purpose of charting out the contours 
of corporations’ human rights responsibilities. This article however focuses on recent 
UN-related initiatives. An exhaustive account of developments in relation to business 
corporations’ human rights responsibilities in the UN falls outside the purview of this 
article, but a brief discussion of the ‘protect, respect, and remedy’ framework established 
by the UN Special Representative of the Secretary-General on human rights and 
transnational corporations and other business enterprises, and the associated “Guiding 
Principles on Human Rights and Business”, is in order, as it will inform the discussion of 
subsequent parts of this article. 

In his capacity as the Special Representative of the Secretary General on issues of 
human rights and transnational corporations and other business corporations Professor 
John Ruggie developed the “Guiding Principles on Human Rights and Business”, and 
DQQH[HG�WKHP�WR�KLV�¿QDO�UHSRUW�WR�WKH�+XPDQ�5LJKWV�&RXQFLO�LQ�-XQH�������7KH�UHSRUW�
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proposed an overarching framework for business and human rights, and the UN Human 
Rights Council endorsed it. It is composed of “three core principles: State duty to 
protect against human rights abuses by third parties, including business; the corporate 
responsibility to respect human rights; and the need for more effective remedies.”13 This 
chapter focuses on the third principle or pillar, namely the need to more effective remedy 
for victims of corporate activities. 

In order to ensure access to justice and appropriate remedies to victims of alleged 
human rights violations caused by business corporations, the Special Representative 
suggested three categories of grievance mechanisms namely judicial, State-based non-
judicial and non-State based-non-judicial mechanisms.14 This is in line with the State’s 
duty to protect against human rights abuses of non-State third parties, referred to as the 
¿UVW� SLOODU��$FFRUGLQJO\�� WKH�PDLQ�SXUSRVH�RI� WKH� WKLUG�SLOODU� LV� WR�EURDGHQ�RSWLRQV�RQ�
access to justice and effective remedies for victims of corporate activities, beyond the 
traditional court system. The main function of the State in this regard is to coordinate all the 
options, both judicial and non-judicial. The third pillar is also related to the second pillar, 
namely corporate responsibility to respect human rights. In this connection, companies 
are expected, in the course of respecting human rights, to put in place, or participate in, 
grievance mechanism for individuals and communities. In particular, Guiding Principle 
no 31 provides for the corporation’s responsibility to establish operational-level grievance 
mechanisms in cooperation with the affected peoples. 

In light of the backdrop above, this case study aims to analyse the issue of access to 
justice and appropriate remedies in Tanzania in situations where indigenous peoples’ 
fundamental rights, including rights to land, territories and resources, have been 
affected or will potentially be affected by business operations. With a focus on Sukenya 
Farm, Loliondo Division, and the Southern Agricultural Growth Corridor of Tanzania 
(SACGOT), the study addresses indigenous peoples’ experiences in seeking access to 
remedy. In the context of the Sukenya Farm case study, the paper touches on indigenous 
peoples’ engagement with the Tanzanian judiciary, the US courts, and the UN human 
rights system. It concludes by suggesting how existing gaps in access to remedies could 
be bridged, and recommends the establishment of some form of grievance mechanism, 
which is acceptable to the impacted communities in accordance with the Guiding 
Principles on Business and Human Rights. 

1.2. Research Methodology 

This chapter is a result of “desk review” conducted between December 2014 and January 
2015. The review involved collection and analysis of documents, including laws, policies, 
books, published and unpublished articles along with reports touching on land rights, 
business and human rights as well as access to justice, in light of indigenous peoples’ 
fundamental rights as they are impacted by business operations in Tanzania. In addition, 
WKH� FKDSWHU� LV� LQIRUPHG� E\� WZR� ¿HOG� UHVHDUFK� WULSV� FRQGXFWHG� E\� WKH� DXWKRU� �� RQH� WR�
SACGOT, conducted in September 2014, and the other conducted jointly with Emanuel 
Sulle to the Sukenya Farm. Without prejudice to the aforesaid however, all views and 
opinions, including the analysis underlying them are solely those of the author. 
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2. Access to Justice in Tanzania in the context of human rights and business 

This section provides an overview of the context of human rights and business in 
Tanzania. It also describes the remedial mechanisms available to indigenous peoples to 
seek justice and remedies. In particular, it touches on judicial, State-based non-judicial 
and non-State-based non-judicial mechanisms both at the local and international levels. 
:KLOH�QR�XQLYHUVDOO\�DJUHHG�GH¿QLWLRQ�RI�DFFHVV�WR�MXVWLFH�H[LVWV��WKLV�SDSHU�XVHV�WKH�WHUP�
to mean availability of an avenue (be it judicial or non-judicial) and the effectiveness of 
the processes to be followed in order to pursue the avenues and get an effective remedy. 
It also uses the term to include, “impartiality of the courts [and non-judicial avenues] 
DQG� SXEOLF¶V� WUXVW� DQG� FRQ¿GHQFH� LQ� >WKHP@´�15  Correspondingly, this paper uses the 
term “remedy” to simply mean “redress” or procedural and substantive measures that an 
authorized decision maker can take in order to address an actual or threatened violation 
of human rights.��

2.1. Human Rights and business in Tanzania: An overview

2.1.1. Human Rights 

7KH�&RQVWLWXWLRQ�RI�7DQ]DQLD�RI������FRQWDLQV�D�%LOO�RI�5LJKWV��ZKLFK�VWLSXODWHV�EDVLF�
rights and duties.17�7KH�%LOO�RI�5LJKWV�ZDV�HQWUHQFKHG�LQ�WKH�&RQVWLWXWLRQ�IRU�WKH�¿UVW�WLPH�
LQ�������WKURXJK�WKH�)LIWK�&RQVWLWXWLRQDO�DPHQGPHQW�$FW�RI������DQG�EHFDPH�RSHUDWLRQDO�
LQ������WKHUHE\�HQKDQFLQJ�³SHRSOHV¶�DZDUHQHVV�RI�WKHLU�ULJKWV�DQG�KRZ�WR�GHIHQG�WKHP�E\�
court action”.18 Prior to the entrenchment, “the government had gone unchecked by the 
ODZ��JRYHUQLQJ�ODUJHO\�DFFRUGLQJ�WR�SROLWLFDO�¿DW�UDWKHU�WKDQ�DFFRUGLQJ�WR�ODZ�´�� In line 
with the Bill of Rights, constitutionally entrenched rights include the right to equality, the 
right to life, the right to freedom of conscience, and the right to work. While economic 
and social rights are not justiciable, meaning they are unenforceable in a court of law, 
procedures for enforcement of the rights contained in the Bill of Rights are contained 
in the Basic Rights and Duties Enforcement Act (Act number 33 of 1994). This law has 
however been authoritatively described as “counterproductive in the smooth operation of 
the Bill of Rights and the general operation of human rights in the country.”20  In reaching 
this conclusion, Wambali cites for example the fact that the law was enacted in the wake 
of a lack of political will on the part of the government of the day to empower the 
court to check its (government’s) actions. Compounding the inhibiting weakness of the 
enforcement Act is the fact that the Constitution subordinates itself to legislation; hence 
making the enjoyment of the rights contingent upon conditions provided by other laws.21 
+RZHYHU��LQ�DGGLWLRQ�WR�WKH�%LOO�RI�5LJKWV��7DQ]DQLD�KDV�UDWL¿HG�RU�DFFHGHG�WR�PRVW�RI�
international human rights conventions, signifying the country’s commitment towards 
the protection of human rights. They include the International Covenant on Civil and 
Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural 
Rights (ICESCR), and the International Convention on the Rights of the Child (ICRC). 
Others are the International Convention on the Elimination of all forms of Discrimination 
against Women (ICEDAW), the International Convention on the Elimination of all forms 
of Racial Discrimination (ICERD) and the International Convention on the Rights of 
Persons with Disabilities (ICRPD). 
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$W�WKH�UHJLRQDO�OHYHO��7DQ]DQLD�KDV�UDWL¿HG�WKH�$IULFDQ�&KDUWHU�RQ�+XPDQ�DQG�3HRSOHV�
Rights (The Banjul Charter), the African Charter on the Rights and Welfare of the Child 
(ACRWC), among others. However, domestication and enforcement of international 
human rights standards is particularly challenging. Being a dualist country, international 
conventions must await the enactment of an Act of parliament in order to acquire the 
force of law domestically. Unfortunately, not many Acts of parliament have been enacted 
for this purpose, hence denying Tanzanians the ability to enforce international human 
rights in domestic courts. 

2.1.2. Business operations 

7DQ]DQLD¶V�PRYH�WR�UHLQWURGXFH�)',�LQ�WKH�����V��DV�LQGLFDWHG�HOVHZKHUH�LQ�WKLV�FKDSWHU��
was not accompanied by efforts to delineate corporations’ human rights responsibilities, 
including improvements around access to justice and appropriate remedies necessary 
to prevent negative FDI impacts on the community. This assertion is supported by a 
comprehensive report by the [Tanzanian] Legal and Human Rights Centre (LHRC), a 
premier human rights organization, entitled Human Rights and Business Report-2013, 
ZKLFK�QRWHV�WKDW�³7DQ]DQLD�GRHV�QRW�KDYH�VSHFL¿F�ODZ�JRYHUQLQJ�FRUSRUDWH�DFFRXQWDELOLW\�´�
Commenting on the implications of the legal gap on the welfare of communities the 
report further holds that:

Most investors use tricks of promising to contribute into social economic development 
projects such as provision of employment opportunities, construction of roads, 
dispensaries and classrooms among others at the time when seeking land or social 
acceptance of their existence in the investment areas. However, experience shows 
that many of those promises are not documented nor are there written contracts or 
agreements to evidence their commitments including terms and conditions, making 
LW�HDV\�WR�DYRLG�IXO¿OOLQJ�WKHLU�REOLJDWLRQV�ZKLOH�H[HFXWLQJ�WKHLU�LQYHVWPHQWV�22  

Despite lack of a comprehensive legislation, Tanzania has judicial and non-judicial 
mechanisms to which indigenous peoples and other victims of corporate operations can 
resort. Below is a discussion of the judicial (court) system, to be followed by a discussion 
on non-judicial mechanisms.  

2.2. Judicial System

The judiciary in Tanzania comprises of primary courts, district courts, resident 
magistrate’s courts (collectively referred to as lower or subordinate courts), the High 
Court of Tanzania and the Court of Appeal of Tanzania. The Magistrate’s Court Act of 
�����HVWDEOLVKHV�VXERUGLQDWH�FRXUWV�ZKLOH�WKH�FRQVWLWXWLRQ�HVWDEOLVKHV�WKH�+LJK�&RXUW�DQG�
the Court of Appeal of Tanzania. The judicial service commission appoints magistrates 
who serve in the subordinate courts. The commission is an independent body established 
by Article 112 of the Constitution. It is composed of the Chief Justice as the chair, the 
Attorney General, a justice of appeal, appointed by the President in consultation with 
the Chief Justice, a principal judge and two other members appointed by the President. 
Initially, one did not need to hold a law degree to qualify for appointment to serve in 
other courts, except for the resident magistrate’s court, the trend is however changing, as 
all recent appointees have been holders of law degrees. 
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Established by Article 108(1) of the Constitution, the High Court is manned by judges 
appointed by the President in consultation with the Chief Justice and headed by the 
principal judge. To qualify for an appointment as a high court judge, one must possess 
³VSHFLDO�TXDOL¿FDWLRQV�´�GH¿QHG�WR�PHDQ�KROGLQJ�D�GHJUHH�LQ�ODZ�DQG�KDYLQJ�SUDFWLFHG�
law or worked in law-related roles consecutively for ten years. The Court of Appeal is the 
highest in the judicial hierarchy. It is headed by the Chief Justice and manned by justices 
of appeal who are appointed by the President in consultation with the Chief Justice. The 
Constitution provides for security of tenure for both high court judges and justices of the 
Court of Appeal. They can only be removed on grounds of inability to discharge duties 
due to illness or for misconduct, proof of which is preceded by a robust procedure. 

In relation to human rights violations however, the Constitution explicitly provides 
that the High Court shall have jurisdiction. The relevant Article 30(3) states:

Where any person alleges that any provision of any part of this chapter [Bill of 
rights] or any other law involving a basic right and duty is being or likely to be 
contravened in relation to him in any part of the United Republic, he may, without 
prejudice to any action or remedy lawfully available to him in respect of the same 
matter, institute proceedings for relief in the High Court.

The implicit meaning of the provision above is that victims of human rights violations 
are not restricted to seeking remedies at the High Court alone; rather, they can resort to 
other institutions. Broadening recourse mechanisms beyond the High Court or the judicial 
V\VWHP�LV�VLJQL¿FDQW�EHFDXVH�SURFHGXUDO�UHTXLUHPHQWV�WKDW�GH¿QH�WKH�FRXQWU\¶V�DGYHUVDULDO�
legal system, in most cases prevent courts from effectively discharging their constitutional 
mandate, namely justice-dispensation and instead over-emphasize technicalities. In one 
instance, the Court of Appeal held for example that “in any application to this court, the 
appellant should state clearly in his pleadings, under which law the application is made, 
section and subsection if any. Failure to comply with this, the application will be struck 
out with costs.”23  This is despite the Constitution enjoining courts to dispense justice 
without undue regards to technicalities of procedures.24  

In addition to technicalities of procedures, Professor Chris Maina Peter25 describes 
two layers of hurdles that systematically inhibit indigenous peoples’ access to court 
remedies. Firstly, judges zealously uphold the government’s efforts to “assist” indigenous 
peoples to do away with their “backwardness” and instead join the mainstream society 
in the “development” process. Secondly, the practice by judges to limit awards which 
indigenous peoples disserve through restrictive judicial interpretations. Elaborating 
further, the author explains that while Tanzania’s civil procedure law recognizes the 
concept of “representative suit”, by which one or more than one person can represent 
others in a suit having common interest in a matter, courts interpreted this procedure to 
cover only “those who have sued” or “those who have signed the document.”�� While the 
court remains the main fountain of justice, these hurdles suggest the importance of other 
recourse mechanisms from which communities can choose, depending on the prevailing 
circumstances. Below is a discussion of the non-judicial mechanisms. 
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2.3. Non-judicial mechanisms 

The main non-judicial mechanism available for indigenous peoples and other victims of 
alleged human rights violations in Tanzania is the Commission for Human Rights and 
Good Governance (CHRAGG) - the National Human Rights Institution (NHRI). By way 
of background, the UN introduced the idea of National Human Rights Institutions for the 
¿UVW�WLPH�LQ�������DQG�VXEVHTXHQWO\�LQYLWHG�LWV�PHPEHU�6WDWHV�³WR�FRQVLGHU�GHVLUDELOLW\�RI�
establishing information groups or local human rights committees within the respective 
countries to collaborate with them in furthering the work of the Commission of Human 
Rights.”27 While numerous other processes took place in between,28�LW�ZDV�QRW�XQWLO�����V�
that the idea gained global traction, following drafting of the “principles relating to the 
status and functioning of national institutions for the protection and promotion of human 
rights,” commonly called the “Paris Principles,” and their subsequent endorsement by 
the UN Commission on Human Rights and the UN General Assembly. 

The Constitution of the United Republic of Tanzania through the Constitutional 
Amendment Act no. 3 of 2000�HVWDEOLVKHV�WKH�&+5$**�XQGHU�DUWLFOH���������,WV�IXQFWLRQV�
are to investigate any matter involving human rights abuse or maladministration either 
at its own initiative or following receipt of a complaint by an aggrieved person (or the 
aggrieved person’s representative, including organizations). The CHRAGG is particularly 
suited to deal with complaints touching on human rights and business because it does not 
DGKHUH�WR�WKH�VWULFW�FRXUW�SURFHGXUHV�WKDW�PDNH�WKH�MXGLFLDU\�GLI¿FXOW�IRU�FRPPXQLWLHV�WR�
access without representation by lawyers.�� Additionally, it is empowered to negotiate 
a compromise between the parties involved upon making an investigation. Further, the 
&+5$**�PD\� IRUZDUG� ¿QGLQJV� RI� WKH� LQYHVWLJDWLRQ� WR� D� UHVSRQVLEOH� DXWKRULW\� ZLWK�
recommendations on steps to be taken. More importantly, the CHRAGG may take a 
matter to a court and seek an appropriate remedy that, in the opinion of the CHRAGG, a 
court may grant.

2.4. Regional and international mechanisms 

After exhausting local remedies, indigenous peoples in Tanzania still have two more 
justice institutions to which they have resort, in addition to the UN human rights 
system. They are: the African Commission on Human and Peoples Rights (the African 
Commission) and the African Court on Human and Peoples Rights (the African Court). 
The “exhaustion of local remedies” rule, which means available remedies at the national 
level must be sought before resort is made to an international tribunal, is generally 
considered to be a rule of customary international law. Adherence to the rule not only 
exhibits “respect for the sovereignty of …states” but also helps strengthening human 
rights and the rule of law domestically.30 

The exception to this rule applies where the remedy sought is unavailable, ineffective 
RU�LQVXI¿FLHQW�31 The African Commission interprets this exception to mean “a remedy 
is considered available if the petitioner can pursue it without impediment, it is deemed 
HIIHFWLYH� LI� LW� RIIHUV� SURVSHFW� RI� VXFFHVV�� DQG� LW� LV� IRXQG� VXI¿FLHQW� LI� LW� LV� FDSDEOH� RI�
redressing the complaint.”32 What follows below is a discussion on these two African 
institutions and an overview of available windows within the UN human rights system. 
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2.4.1. The African Commission on Human and Peoples Rights 

Indigenous peoples in Tanzania can seek remedies at the African Commission on Human 
and Peoples Rights after exhausting local remedies. Charged with promotion and 
protection of human rights in the continent, decisions of the African Commission are, 
however, not legally binding as a matter of international law. That said, the Commission 
can refer cases to the African Court for enforcement in cases where a State party refuses 
to implement its recommendations. While no case touching on indigenous peoples’ rights 
originating from Tanzania has been before the Commission, indigenous peoples in other 
African jurisdictions have sought redress of the institution. They include the Ogoni people 
of Nigeria - Social and Economic Rights Centre (SERAC) and Centre for Economic and 
Social Rights (CERS) v Nigeria and the Endorois of Kenya - Centre for Minority Rights 
Development (Kenya) and Minority Rights Group International on behalf of Endorois 
Welfare Council v Kenya. In both cases, the African Commission decided in favour of 
claimant indigenous communities. 

2.4.2. The African Court on Human and Peoples Rights (the African 
Court)

Unlike the African Commission, the African Court has the authority to issue legally 
ELQGLQJ� GHFLVLRQV� DJDLQVW� 6WDWH� PHPEHUV� WR� WKH�$IULFDQ� 8QLRQ� WKDW� KDYH� UDWL¿HG� WKH�
Protocol on the establishment of the Court33  and made a declaration accepting its 
jurisdiction.34 Further, the jurisdiction of the Court is wide enough to include disputes 
submitted to it concerning not only the application and interpretation of the African 
Charter and the Protocol on the establishment of the Court, but also other relevant human 
ULJKWV�LQVWUXPHQWV�UDWL¿HG�E\�WKH�6WDWH�35 Tanzania has made a declaration accepting the 
jurisdiction of the African Court on Human and Peoples Rights (AfCHPR) to entertain 
FDVHV�¿OHG�E\�LQGLYLGXDOV�DQG�1RQ�*RYHUQPHQWDO�2UJDQL]DWLRQV��7KLV�ZDV�D�VWHS�WDNHQ�
DIWHU� LW� UDWL¿HG� WKH� RSWLRQDO� SURWRFRO� RQ� WKH� HVWDEOLVKPHQW� RI� WKH�&RXUW��$FFRUGLQJO\��
indigenous peoples and their organizations have direct access to the Court in the event 
their human rights are violated by business operation’ impacts which result from State’s 
failure to protect indigenous peoples’ rights. 

In a recent case of Tanganyika Law Society and others v The United Republic of 
Tanzania, the Court issued a landmark decision holding Tanzania to be in violation of 
the African Charter.  In this case, the applicants challenged a constitutional amendment 
in Tanzania disallowing private candidates from contesting presidential, parliamentary 
and local government elections. In particular, applicants wanted the Court to rule that the 
constitutional amendment violates Tanzanian citizens’ rights of freedom of association, 
the right to participate in governmental affairs and the right against discrimination 
contrary to Article 2 and 13(1) of the African Charter on Human and Peoples Rights and 
Article 3 and 25 of the International Covenant on Civil and Political Rights (ICCPR). 

2.4.3. UN Treaty Monitoring bodies 

In addition to the above regional mechanisms, indigenous peoples can also engage with 
treaty monitoring bodies such as the Committee on Elimination of Racial Discrimination 
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(CERD) and the Human Rights Committee. It is however worthy of note that Tanzania 
KDV�QRW�UDWL¿HG�RSWLRQDO�SURWRFROV�WR�WKRVH�WUHDWLHV�ZLWK�RSWLRQDO�SURWRFROV��

In the next section of this chapter, a concrete case study is presented as to how 
indigenous peoples have navigated the above mechanisms in a case involving effects 
of business operations on their ancestral land. The court case on which the case study 
is based is still pending at the High Court of Tanzania. Accordingly, the paper will 
FRQ¿QH�LWVHOI�WR�DGGUHVVLQJ�WKH�FDVH¶V�LQVWLWXWLRQDO�DQG�SURFHGXUDO�DVSHFWV��DQG�QRW�RQ�LWV�
substantive aspects. The intention is to show that gaps exist in Tanzania with regards to 
access to remedy by indigenous peoples, when analysed in light of the Guiding Principles 
on Business and Human Rights. Following this is another case study on the SACGOT, a 
microcosm of FDI on large tracts of lands, which has the potential to impact enormously 
on indigenous peoples’ livelihoods and human rights. The chapter will also provide 
recommendations on the establishment of some form of grievance mechanism, which is 
acceptable to the impacted communities in accordance with the UN Guiding Principles 
on Business and Human Rights.  

3. The case studies of Sukenya Farm and the SACGOT 

3.1. The Sukenya Farm, Loliondo-Ngorongoro District 

Loliondo-Ngorongoro District Sukenya Farm

3.1.1. An overview of the area and its inhabitants

³6XNHQ\D� )DUP�´� FRQVLVWV� RI� ������� KHFWDUHV� RI� ODQG� ORFDWHG� LQ� 6RLWVDPEX� ZDUG��
Loliondo Division, northern Tanzania. Inhabited by the Maasai indigenous pastoralists, 
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the disputed land is ecologically part of the greater Serengeti ecosystem that comprises 
of the Serengeti National Park, the Ngorongoro Conservation Area and the Maasai Mara 
QDWLRQDO�3DUN�LQ�.HQ\D��7KH�GLVSXWH�VWDUWHG�LQ������ZKHQ�WKH�1JRURQJRUR�'LVWULFW�&RXQFLO�
granted Tanzania Breweries Limited (TBL), a partially privatized government owned 
EXVLQHVV�FRUSRUDWLRQ���������KHFWDUHV�RI�ODQG��EHORQJLQJ�WR�WKH�LQGLJHQRXV�SDVWRUDOLVWV��
to grow barley. It is alleged that such acquisition was made possible by using forged 
documents.�� For example, while minutes of a meeting at which the decision to grant the 
land was purportedly made indicate that consent was sought and obtained from Sukenya 
Village, no such entity called ‘Sukenya Village’ existed at the time. In the Tanzanian 
context, a village is an administrative unit registered under the provisions of the Local 
Government (District Authorities) Act of 1982. Despite the controversy, TBL acquired 
D�FHUWL¿FDWH�RI�ULJKW�RI�RFFXSDQF\�RYHU� WKH�ODQG�IURP�WKH�ODQG�FRPPLVVLRQHU� LQ�������
,Q� ������7%/� VXE�OHDVHG� WKHLU� SURSHUW\� WR�7DQ]DQLD�&RQVHUYDWLRQ�/LPLWHG� �7&/��� DQ�
RIIVKRRW� �VXEVLGLDU\��RI�7KRPSVRQ�6DIDULV�/WG�� IRU����\HDUV��&XUUHQWO\�� WKH�7&/�LV� LQ�
occupation of the disputed land in which it has established a safari camp and reserved 
most of it for wildlife, while restricting access by indigenous peoples and their livestock.

Indigenous peoples have consistently maintained that TBL obtained the land using 
fraudulent means37 and as a result TCL could not acquire an illegal lease. Pastoralists 
reiterated this position when President Kikwete visited Ngorongoro in 2007, in a speech 
read to him by elders of the ruling party, Chama Cha Mapinduzi (CCM). The main effect 
of the land acquisition is interference with the villagers’ peaceful enjoyment of their 
ancestral land. This is because villagers can no longer access not only pastures and salt 
lick – natural salt deposits that animals lick for minerals - for their livestock but also water 
sources on which they have depended for generations. In addition, there are allegations of 
assaults and harassment by the corporations’ private guards. The indigenous pastoralists 
navigated various justice institutions seeking remedies as described below. 

Sukenya Farm. Photo: Suzanna Noldrum                                                                                    
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3.1.2. Mechanisms engaged

3.1.2.1. The Tanzania Judiciary

7KH� GLVVDWLV¿HG� LQGLJHQRXV� SDVWRUDOLVWV� LQVWLWXWHG� WKH� ¿UVW� FRXUW� FDVH� LQ� ����� DW� WKH�
Resident Magistrate Court in Arusha.38�7KH�FDVH�ZDV�OLWLJDWHG�IRU�¿YH�\HDUV��DQG�HQGHG�
ZLWK�D�GHFLVLRQ�LQ�IDYRXU�RI�7%/�LQ�������,Q�UHDFKLQJ�LWV�GHFLVLRQ��WKH�SUHVLGLQJ�5HVLGHQW�
Magistrate drafted two issues for the determination: whether the land was allocated to 
the defendants by competent authorities, and whether the suit land was occupied before 
the alleged allocation. Without fully considering indigenous peoples’ allegations that 
GRFXPHQWV�ZHUH�IRUJHG��KH�DQVZHUHG�WKH�¿UVW�LVVXH�LQ�WKH�DI¿UPDWLYH��$QG�EDVHG�RQ�D�
reasoning that exhibits lack of the knowledge of pastoralism - the livelihood option of the 
LQGLJHQRXV�SHRSOHV�RI�WKH�DUHD���WKH�PDJLVWUDWH�GHFLGHG�WKH�VHFRQG�LVVXH�LQ�WKH�DI¿UPDWLYH�
as well: 

 “As regards the second issue, that the land was not occupied before by human 
beings, it is in evidence that the land was just a virgin forest full of wild animals. 
It could be true that the villagers used to graze that cattle (sic) in the forests but 
that position is such that they do not deserve any compensation for unexhausted 
improvement as they did not in any way improve the land in dispute.”��

'LVVDWLV¿HG�ZLWK�WKH�DERYH�GHFLVLRQ��WKH�LQGLJHQRXV�FRPPXQLW\�DSSHDOHG�WR�WKH�+LJK�
&RXUW�RI�7DQ]DQLD�$UXVKD�'LVWULFW�5HJLVWU\��YLGH�&LYLO�$SSHDO�1R�����RI�������+RZHYHU��
WKH�DSSHDO�ZDV�VWUXFN�RXW�RQ����-XQH������RQ�WHFKQLFDO�JURXQGV��WKXV�DOORZLQJ�WKH��st 
Respondent to remain the rightful occupier of the disputed land, as per the judgment of 
WKH�5HVLGHQW�0DJLVWUDWH�GLVFXVVHG�DERYH��)ROORZLQJ� WKH� ODQG�DOORFDWLRQ� LQ�������7%/�
XWLOL]HG�RQO\������DFUHV�DQG�LQ�������LW�DEDQGRQHG�WKH�ZKROH�ODQG�WKHUHE\�FUHDWLQJ�URRP�
for pastoralists to return to it. The problem arose again when, in 2003, the commissioner 
IRU�ODQGV�LVVXHG�D�FHUWL¿FDWH�RI�ULJKW�RI�RFFXSDQF\�WR�7%/��ZKLFK�LQ�WXUQ��HQWHUHG�LQWR�D�
���\HDUV�OHDVH�DJUHHPHQW�ZLWK�7&/�LQ�������,W�DOOHJHG�WKDW�DIWHU�DFTXLULQJ�WKH�OHDVH��7&/�
forcefully evicted pastoralists by burning their homes, leaving them with very little land 
for pastoralism and human settlement. 

In response to the above, the Soitsambu village council with support from the Minority 
Rights Group International-MRG (A UK based international human rights organization) 
¿OHG�D�FDVH�DW� WKH�+LJK�&RXUW�RI�7DQ]DQLD��ODQG�GLYLVLRQ��DJDLQVW�7%/�DQG�7&/��ODQG�
case no. 10 of 2010). Among other things, the claimant village council maintained that 
indigenous peoples have undisputedly occupied the suit land for more than 12 years and 
consequently, rules of adverse possession preclude respondents from claiming ownership 
of the land. 

1XPHURXV� SRLQWV� RI� SUHOLPLQDU\� REMHFWLRQV� DV� WR� WKH� FRUUHFWQHVV� RI� ¿OLQJ� WKH� FDVH�
emerged immediately. Respondents sought to convince the Court for example that the 
case is the same as the one that ended in their favour, and according to the rule of res 
judicata�ZKLFK�KROGV�WKDW�OLWLJDWLRQ�PXVW�QRW�FRQWLQXH�HQGOHVVO\��FODLPDQWV�DUH�GLVTXDOL¿HG�
IURP�¿OLQJ�D�FDVH�LQYROYLQJ�WKH�VDPH�RU�VXEVWDQWLDOO\�WKH�VDPH�LVVXHV�DV�WKRVH�HDUOLHU�RQ�
adjudicated upon. In 2011, the High Court upheld the preliminary objection, dismissing 



222 Elifuraha Laltaika

the case without considering its merits. Indigenous peoples appealed against the ruling at 
the Court of Appeal of Tanzania. A year later, the Court upheld the appeal, ruling that the 
case should revert to the High Court for determination. The matter is therefore before the 
High Court and hearing has commenced. 

3.1.2.2. Attempts to mediate out of court 

In an attempt to seek an out of court settlement, the indigenous community sent 13 
members of the Soitsambu village government to visit the Prime Minister of Tanzania, 
Hon. Mizengo Pinda, in August 2008. The ‘peace messengers’ informed the Prime 
Minister about the situation facing pastoralists and requested him to take an administrative 
DFWLRQ�WKDW�ZRXOG�UHVROYH�WKH�FRQÀLFW�DQG�DGGUHVV�WKHLU�JULHYDQFHV��,Q�UHVSRQVH��WKH�3ULPH�
Minister formed a probe committee to investigate the matter, including legal aspects of 
the ownership of the farm as well as allegations of human rights violations resulting 
from TCL’s business operations. The probe committee did not include any representative 
of the affected community in its composition. Compounding this lack of representation 
LQ� WKH�SUREH�FRPPLWWHH�LV� WKH�IDFW� WKDW� WKH�¿QGLQJV�RI� WKH�FRPPLWWHH�KDYH�QHYHU�EHHQ�
made public and consequently no actions have been taken. With assistance from the 
community’s UK based partner, MRG, there was another attempt for an out of court 
settlement in 2011, but it failed to advance. 

3.1.2.3. The United Nations’ Special Procedures 

,Q������� WKH�LQGLJHQRXV�FRPPXQLW\�WRRN�WKH�PDWWHU� WR� WKH�DWWHQWLRQ�RI� WKH�&RPPLWWHH�
on Elimination of Racial Discrimination (CERD) by invoking the Committee’s Early 
Warning Urgent Action Procedure. According to CERD, this procedure is aimed at 
³SUHYHQWLQJ�SUREOHPV�IURP�HVFDODWLQJ�LQWR�FRQÀLFWV´�40 In this case, CERD wrote a letter 
GDWHG� ���0DUFK� ����� UHTXHVWLQJ� WKH� JRYHUQPHQW� RI�7DQ]DQLD� WR� SURYLGH� LQIRUPDWLRQ�
about legal proceedings and administrative investigations on the case. Further, CERD 
asked Tanzania to clarify “measures the State party has taken to investigate thoroughly, 
all allegations of excessive use of force and crimes by the police and the security guards of 
the company occupying the farm.”41  Earlier, in its concluding observations on Tanzania, 
CERD had recommended that Tanzania provide information on the appropriation of land 
belonging to some ethnic groups and consequent displacement. Tanzania did not furnish 
the information in response to either the concluding observations or the letter, prompting 
CERD to write a follow up letter dated 11 March 2011, which also remains unanswered 
to date.

In another attempt to seek a remedy, the indigenous pastoralists of Soitsambu village 
communicated their predicament to the UN Special Rapporteur on the rights of indigenous 
peoples. In a detailed allegation letter dated 14 November 2013 signed by the UN Special 
Rapporteur on the rights of indigenous peoples and the Chair-Rapporteur on the working 
group on the work of mercenaries, Tanzania was requested to explain among other things: 
“The measures taken to implement the interim measures requested by the Committee 
RQ�WKH�(OLPLQDWLRQ�RI�5DFLDO�'LVFULPLQDWLRQ��&(5'��LQ������ZLWKLQ�WKH�IUDPHZRUN�RI�
its early warning and urgent action procedure with respect to the situation in Sukenya 
Farm.” Tanzania did not respond to this letter of allegation. 
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3.1.2.4. The US court 

While the domestic court case is on-going at the Tanzanian High Court in Arusha, the 
indigenous community, with assistance from EarthRights International (ERI), petitioned 
a US district court in order to receive information from Thomson Safaris (of which 
7DQ]DQLD�&RQVHUYDWLRQ�/LPLWHG�LV�SDUW���7KH�SHWLWLRQ�ZDV�¿OHG�XQGHU�D�86�)HGHUDO�6WDWXWH�
called “Assistance to Foreign and International Tribunals and to Litigants before such 
Tribunals.” 28 USC §1782. The court decided in favour of the petitioners. This means 
WKDW�³7KRPVRQ�6DIDULV�DQG�LWV�RZQHUV�PXVW�WXUQ�RYHU�DOO�GRFXPHQWV�E\�0D\���>����@�DQG�
give sworn evidence before the end of June [2014]”.42 

Elaborating on the applicability and contours of the statute, Luis A. Perez and Frank 
Cruz-Alvarez in their article, 28 USC §1782: The Most Powerful Discovery Weapon in 
the Hands of Foreign Litigant state: 

A district court may grant § 1782 discovery assistance if (1) the person from whom 
discovery is sought resides or is found in the district court’s jurisdiction (2) the 
discovery is for use in a proceeding in a foreign tribunal (3) the request is made by 
a foreign tribunal or interested person (4) the district court in its discretion grants 
the requested discovery. Courts have broadly interpreted § 1782 and rejected most 
limitations on its use, which is why §1782 is so powerful in the hands of foreign 
litigants.43 

3.1.2.5. Indigenous peoples’ views

Implicit in their tireless effort to pursue their rights in different forums for twenty eight 
years, is the view of the affected indigenous peoples that the suit land belongs to them and 
that they are being dispossessed not by due process of the law but by corporate power, 
which must be subjected to the rule of law and international human rights standards.  
'DQLHO�1JRLWLNR��WKH�HOHFWHG�FRXQFLOORU�IRU�6RLWVDPEX�ZDUG�FRQ¿UPV�WKLV�VWDWLQJ�WKDW�³WKH�
court’s decision means that the US companies can’t come to our home, steal our land, 
and abuse our people without facing accountability in their own home.”44  This resonates 
with optimism of the community lawyer’s position: “[w]e believe the evidence will show 
that TCL and its owners knew they were buying the land illegally, and that they were 
complicit in the abuse the Maasai community suffered.”45 

��������� /HVVRQV�OHDUQHG�LQ�WKH�XWLOL]DWLRQ�RI�WKH�PHFKDQLVP�

7KH�¿UVW�OHVVRQ�LQ�WKLV�UHJDUG�LV�WKDW�IRU�KXPDQ�ULJKWV�WR�EH�UHDOL]HG�WKHUH�LV�D�QHHG�WR�PDNH�
use of numerous avenues which are available, rather than sticking to local institutions 
alone. On this, Luis Rodriguez-Pinero Royo explains that “effectiveness of international 
human rights standards relies on a broad range of techniques and involves a key number 
of actors that are different and complementary to international bodies…”.��

Secondly, it has been evident that some decisions are reached or verdicts issued 
based on ignorance of indigenous peoples’ livelihood systems as well as their rights as 
enshrined in various international human rights instruments. While indigenous peoples 
do not have rights that are not enjoyed by other human beings, indigenous peoples’ rights 
DUH�FRQWH[W�VSHFL¿F�DQG�WKDW�FRQWH[W�PXVW�EH�WDNHQ�RQ�ERDUG�LQ�UHDFKLQJ�GHFLVLRQV�WKDW�
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affect them. Elaborating further on this point, Korir Sing’Oei, A and Jared Shepherd in 
their comprehensive article In Land We Trust: The Endorois’ Communication and the 
Quest for Indigenous Peoples Rights in Africa explain that: 

human rights supervisory bodies have held that property rights, for instance, acquire 
an “autonomous meaning” when applied to indigenous peoples. Further, while 
cultural rights are universal to all human beings, they acquire a unique meaning 
when applied to indigenous peoples.47

The third lesson is that if adhered to robustly and in good faith, the Guiding Principles 
established by the UN Special Representative of the Secretary-General on human rights 
and transnational corporations and other business enterprises, represent a well-thought 
out framework which has potential for ensuring that indigenous peoples’ rights are not 
only respected and protected but that indigenous peoples can access remedies that are 
available without undue impediments, such as unreasonable delay, and are effective and 
VXI¿FLHQW� WR�DGGUHVV� WKH�KDUP�VXIIHUHG��7KLV� LV�EHFDXVH�WKH�*XLGLQJ�3ULQFLSOHV�RXWOLQH�
the State’s duty to protect and to provide remedies for victims of corporate activities 
and corporations’ responsibility to respect human rights and to provide for redress 
mechanisms. Before suggesting how this framework can be applied in the Tanzanian 
context in relation to indigenous peoples, consideration of another case study is helpful 
in order to provide further contextual information. 

3.2. The SACGOT case study 

Source SAGCOT Investment Blueprint
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This section presents a case study of the Southern Agricultural Growth Corridor of 
Tanzania (SACGOT), a 2.1 billion dollar project and the biggest of its kind in Tanzania. 
It is likely to interfere enormously with indigenous peoples livelihoods, based on an 
LQÀX[� RI� EXVLQHVV� FRUSRUDWLRQV� LQYHVWLQJ� LQ� KXJH� WUDFNV� RI� ODQG� WKDW� SDVWRUDOLVWV� XVH��
Prior to describing SAGCOT, a brief background to the concept of “African agricultural 
growth corridors”, which was coined in the UN, and of which SAGGOT is one example, 
is in order. 

$YDLODEOH�OLWHUDWXUH�LQGLFDWHV�WKDW�<DUD��D�1RUZHJLDQ�IHUWLOL]HU�FRPSDQ\�ZDV�WKH�¿UVW�
institution to come up with the idea and championed its adoption through different levels 
of the decision-making chain. In their article ‘African Agricultural Growth Corridor 
DQG�WKH�1HZ�$OOLDQFH�IRU�)RRG�DQG�1XWULWLRQ��ZKR�%HQH¿WV��:KR�ORRVHV¶�+HOHQD�3DXO�
DQG�5LFDUGD�6WHLQEUHFKHU�UHFRXQW� WKDW� WKH� LGHD�ZDV�³¿UVW�SURSRVHG�DW� WKH�81�*HQHUDO�
$VVHPEO\�LQ������DQG�WKHQ�DW�WKH�:RUOG�(FRQRPLF�)RUXP��:()��LQ������DQG�DW�PHHWLQJV�
in Switzerland and WEF Africa in Dar-es-salaam, Tanzania.”48 According to the authors, 
major international development actors, including the world’s major economies (the G8 
and G20), the World Economic Forum, the World Bank, and the UN Food and Agriculture 
Organization strongly supported the idea. Some of these partners have more recently 
created the Alliance for Food Security and Nutrition, an initiative that envisions working 
on the same idea of African agricultural growth corridors. While the concept is expected 
to be extended to other areas, currently there are two agricultural growth corridors in 
Africa namely the Beira Agricultural Growth Corridor (BRAC) in Mozambique and the 
SACGOT in Tanzania. This paper focuses on the SACGOT. 

SACGOT Corridor. Photo: Elifuraha Laltaika                                                                                
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3.2.1. An overview of the Area

6SDQQLQJ� DSSUR[LPDWHO\� RQH� WKLUG� RI�PDLQODQG�7DQ]DQLD¶V� WRWDO� ODQG� DUHD� RI� ��������
sq. kilometres, the SAGCOT links Dar es Salaam port to Malawi, Zambia and the 
Democratic Republic of Congo (DRC). While it forms part of the broader UN General 
Assembly’s 2008 proposal for the “African Agricultural Growth Corridor”�� as indicated 
above, SAGCOT was launched during the World Economic Forum for Africa held in Dar-
Es-Salaam in 2010.  Consistent with the broader objectives of FDI, SACGOT aims to 
commercialize agriculture in the hope of “transforming the commercial food production 
and commercial farming sector into satisfying domestic needs and becoming one of the 
major export sectors and source of employment and income for both farm and off-farm 
labour.”50 

However, SACGOT is not the only investment framework targeting the country’s 
agricultural sector, rather a plethora of policies and frameworks exist, making it hard for 
an average Tanzanian to know which one constitutes the country’s guiding framework 
in relation to agriculture. In their article published in the Journal of Sustainable 
Development, entitled “Agriculture Sustainability, Inclusive Growth, and Development 
Assistance: Insights From Tanzania” Emanuel Tumusiime and Edmund Matotay found 
WKDW��LQ�WKH�SHULRG�IURP������WR������DORQH��IRXU�GLIIHUHQW�SROLFLHV�KDG�EHHQ�IRUPXODWHG��
with the latest one aimed at catalysing its predecessor which had not produced the 
expected outcomes.51

Of all the policies, Kilimo Kwanza is the most ambitious, embodying the national 
resolve to bring about agricultural transformation.52  It is also the most well-known by the 
general public, owing undoubtedly to its Swahili buzzwords. Conceptually, it represents a 
holistic policy instrument aimed at addressing challenges that impede commercialization 
and modernization of agriculture in the country. The policy was formed with the effective 
participation of the Tanzania National Business Council (TNBC). Involvement of the 
TNBC, comprising of twenty appointees of president from the private sector (and twenty 
from the public sector), was based on recognition of the crucial importance of the private 
sector, referred to as the  “engine of growth”, in boosting the country’s agriculture. 
SACGOT was therefore launched at the time when there was already a theoretically 
robust agricultural strategy, and as such the SACGOT is the vehicle for implementing 
Kilimo Kwanza. 

The potential for SAGCOT to implement Kilimo Kwanza is seen through the prism 
RI�IDFWRUV� WKDW�GH¿QH�WKH�HQWLUH�FRUULGRU�DQG�DUH�DWWUDFWLYH� WR� WUDQVQDWLRQDO�FRPSDQLHV��
fertile lands, abundant water for irrigation and reliable rainfall, coupled with good 
infrastructure including roads and rail ways. In addition, the government is committed 
to putting in place a facilitative policy environment and, as already indicated elsewhere 
in this chapter, Tanzania offers a wide range of incentives for multinational companies, 
including tax holidays. Given these efforts, the optimism that is apparent in the SAGCOT 
,QYHVWPHQW�%OXH�3ULQW��DV�UHÀHFWHG�LQ�WKH�LQYHVWPHQW�RI�������ELOOLRQ�RYHU�D�WZHQW\�\HDU�
period for the purpose of tripling the area’s agricultural input, seems well founded. In 
this connection, while commercial farmers currently farm only 110,000 hectors (mainly 
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for sugarcane and tea production), SAGCOT expects to raise the number to 350,000. 
The blue print holds that small-scale farmers will be the primary producers. Despite this 
optimism, indigenous peoples, notably pastoralists, stand to lose as a result of the huge 
)',�LQÀRZ��XQOHVV�the Protect, Respect and Remedy Framework and Guiding Principles 
are adopted and implemented in good faith by the government and corporations alike, in 
order to ensure that the activities of corporations proceed in a manner that is consistent 
with respect for indigenous peoples’ rights. The next part discusses why, in the absence 
of such an approach, indigenous peoples’ rights are likely to be undermined. 

SACGOT Corridor. Photo: Elifuraha Laltaika                                                                                 

3.2.2. Impacts of SAGCOT on indigenous peoples

The whole concept of African Agricultural Growth Corridors as conceived by Yara and 
initially discussed in bodies such as the UN, perpetuates the common narratives that have 
EHHQ�UHSHDWHGO\�XVHG�WR�GLVSRVVHVV�LQGLJHQRXV�SHRSOHV�RI�WKHLU�DQFHVWUDO�ODQG��6SHFL¿FDOO\��
the concept characterizes the potential investment areas in Africa as constituting lands 
that are “empty,” “underused,” “idle” or “degraded.” Since indigenous pastoral land 
use patterns have been misunderstood, resulting in their land being categorized as idle 
or unused, it is evident that indigenous pastoralists have grounds for worrying about 
SACGOT implementation. Compounding this is the fact that the misconception about 
pastoral land use has been entrenched in the Tanzanian legal framework. For example, 
Section 2 of the Land Act Number 5 of 1999 interprets “general land” to mean, “all public 
land which is not reserved land or village land and includes unoccupied or unused village 
land.” 
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Additionally, while SACGOT is a relatively new investment strategy in agriculture 
LQ� WKH� FRXQWU\� DQG� LW� LV� FRQVHTXHQWO\� GLI¿FXOW� WR� VHSDUDWH� LWV� LPSDFWV� RQ� LQGLJHQRXV�
peoples’ land rights from impacts caused by the general legal and policy framework, it 
will be implemented within a policy framework that is biased in favour of livelihoods 
of dominant populations that are perceived to contribute more to the economy of the 
FRXQWU\�WKDQ�SDVWRUDOLVP��7KH�1DWLRQDO�/DQG�3ROLF\�RI������DQG�WKH�6WUDWHJLF�3ODQ�IRU�
the Implementation of the Land Laws (SPILL) attest to this fact. The National Land 
Policy provides, in part, that: “…nomadism will be prohibited”,53 for its part, the SPILL 
holds that “Sustainable ownership of land rights requires land users to settle down and 
discourage nomadism.”54 Accordingly, this discriminatory attitude may lead to the 
formulation of policies and strategies aimed at increasing productivity at SACGOT, 
which have intended or unintended negative effects on indigenous peoples. 

Also of note is that, whereas only a small area of the land earmarked for SACGOT has 
already been fully developed, the distinctive lifestyles of indigenous peoples as nomadic 
pastoralists are incompatible with proposals put forward for SAGCOT implementation, 
QDPHO\�³RXW�JURZHU�V\VWHPV´�GH¿QHG�E\�(GZLQ�1��$PEZLQR�DQG�+DLNH�5LHNV�WR�PHDQ�
“schemes that provide production and marketing services to farmers on their own land…
ZKHUH�IDUPHU�V��DQG�>SULYDWH@�¿UP�V��HQJDJH�LQ�D�IRUZDUG�DJUHHPHQW�RI�SURGXFWLRQ�DQG�
marketing.”55 According to the authors, the out grower system is particularly suited 
to “countries that have liberalized marketing through the closing down of marketing 
¿UPV´�EHFDXVH�VPDOO�VFDOH�IDUPHUV�DUH�YXOQHUDEOH�WR�PLGGOHPHQ�ZKR�LQ�WKH�DEVHQFH�RI�
regulations, can manipulate market access.�� This also reveals a stark reality that even 
during the planning stage, land deals put indigenous peoples in a disadvantaged position 
because instead of being perceived as having something to contribute, they are perceived 
to be in “transition” to becoming crop-growers who can be co-opted in “out-grower 
systems.” Professor Juan Mwaikusa puts this reality in perspectives, 

Pastoralists are often seen and treated as a problem likely to hinder the smooth 
implementation of one or other of the policies of the government, and in many cases 
policy implementation has adversely affected pastoral communities. This shows 
that when charting out policies, the interests of the pastoralists are not taken into 
account adequately or at all.57

Accordingly, development plans do not take into account the need to enhance 
indigenous livelihoods, as they are seen as archaic and unproductive. It is along these 
lines that, while acknowledging that pastoralism is better suited to local conditions if left 
uninterrupted by outside forces, Helena Paul and Ricarda Steinbrecher warn that pressure 
RQ�SDVWRUDOLVP�GXH�WR�PLVFRQFHSWLRQV�DERXW�LW�ZLOO�LQFUHDVH�DV�)',�LQÀRZV�LQ�DJULFXOWXUH�
grows. The authors succinctly elaborate on this point noting that: “Current patterns of 
land use…often completely misunderstood, may cease to be possible across wide areas. 
This would threaten to eliminate the livelihoods of local communities that do not wish to 
collaborate with this externally imposed re-ordering.”58 
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4. Conclusion and Recommendations

This study has shown that when corporate activities interfere with indigenous peoples’ 
rights to land and natural resources, access to justice has been impeded by a number of 
factors. They include the unavailability of other avenues beyond the judiciary, the lack of 
knowledge of indigenous peoples’ rights and livelihood systems on the part of decision 
makers and restrictive procedures inherent in the country’s adversarial system of justice. 
This situation has forced indigenous pastoralist residents of Soitsambu ward, northern 
Tanzania, to spend more than 25 years seeking respect for their rights to land and natural 
resources. While this has been the situation since the attainment of political independence, 
it is now a cause for alarm because the country has implemented legal and policy reforms 
geared towards making it one of the most attractive investment destinations in the region 
and thereby ensure more FDI. This is evident, for example, in the SACGOT region, where 
a 2 billion-dollar project has the potential to interfere tremendously with the enjoyment 
of pastoralist’s human rights, including their rights to land and natural resources. In all 
these investment driven developments, indigenous peoples are the main victims due to 
the impacts on their livelihood options, and because instead of taking into account their 
rights and interests in the formulation of laws and policies, the government regards them 
as a hindrance to economic development. This attitude is at variance with international 
human rights law and standards, including Tanzania’s obligations and commitments. 

To be in line with these rights and standards, Tanzania must enhance constitutional, 
legal and administrative safeguards on access to justice and appropriate remedies, in 
order to protect communities, including indigenous peoples, from impacts of corporate 
activities on their rights. The Guiding Principles on Business and Human Rights and 
the “Protect, Respect, and Remedy” Framework which they aim to implement provide 
authoritative guidance as to how these reforms can be achieved. In particular, since 
victims of corporate activities in Tanzania have no recourse to access to justice beyond 
the judicial system, it is recommended that the country empower its national human 
rights institution - the Commission for Human Rights and Good Governance - (in terms 
RI�LWV�WHFKQLFDO�DQG�¿QDQFLDO�FDSDFLW\��WR�EH�D�UREXVW�DYHQXH�WR�ZKLFK�LQGLJHQRXV�SHRSOHV�
have resort in order to seek effective remedies. While a national human rights institution 
and indeed other non-judicial bodies are limited in terms of the remedies they afford, 
they can nevertheless offer access to a trusted institution where parties can air their rights 
based grievances and tell their side of the story in relation to a disagreement with more 
powerful actors. In so doing they can potentially play a role in preventing those problems 
ZKLFK�DULVH�IURP�HVFDODWLQJ�LQWR�VHULRXV�FRQÀLFWV�ZKLFK�DUH�DVVRFLDWHG�ZLWK�YLRODWLRQV�RI�
indigenous peoples’ rights. On the part of business corporations, it is recommended that 
they establish operational-level grievance mechanisms in consultation with indigenous 
peoples for the purposes of fostering engagement and dialogue. More importantly, 
LW� LV� UHFRPPHQGHG� WKDW� LQ� RUGHU� WR� DYRLG� FRQÀLFWV� IURP� DULVLQJ�� RU�PLQLPL]LQJ� WKHP��
investments in indigenous peoples’ lands should, as much as possible and in good faith, 
adhere to the international human rights standards, including the right to free prior and 
informed consent.
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Chapter 9 - Indigenous Peoples and Access to Remedies in the Context 
of the LAPSSET Corridor, Kenya

Kanyinke Sena

1. Case overview 

Access to remedies is fundamental to the protection of indigenous peoples’ rights along 
the Lamu-Port-South-Sudan-Ethiopia Transport (LAPSSET) Corridor. The remedies can 
be sought both through judicial and non-judicial processes and include local dialogues, 
courts, tribunals and international mechanisms. Indigenous peoples along the LAPSSET 
Corridor have utilized and continue to utilize both judicial and non-judicial processes 
to seek remedies for violations or threats of violations of their rights. To tell this story 
of indigenous communities and remedies, this paper looks at three cases studies from 
GLIIHUHQW�SDUWV�RI�WKH�/$366(7�&RUULGRU��7KH�¿UVW�FDVH�VWXG\�H[SORUHV�KRZ�WKH�7XUNDQD�
community has used local remedies in its struggles against Tullow Oil Plc. The second 
case study looks at access to judicial remedies by the Ajuran community against Taipan 
Resources and its partners, and the third case study explores the use of international 
mechanisms by communities in their efforts to stop the construction of a port in Lamu. 

In undertaking the study, both primary and secondary sources of information were 
utilized. This included analysis of various laws and policies, newspapers and other 
publications and interviews, both electronic and face-to-face, with activists from the 
LAPSSET Corridor. The paper focuses on how the communities were able to utilize 
different processes, the kind of support they got and the responses they received. But as 
the LAPSSET Corridor is still developing, the issues discussed in the case studies are yet 
to be determined conclusively. 

Several useful lessons are drawn from the case studies. Key among them is the need for 
communities to be better organized internally.  Communities also need to pursue remedies 
utilizing all processes available from the local to the international in order to ensure that 
their issues receive the necessary attention. However, judicial and some quasi-judicial 
processes, for example international mechanisms, are expensive to pursue. This calls for 
the strengthening of locally available mechanisms, as access is cheap and fast. For local 
remedies to be effective there is need for deliberate and focussed partnerships between 
the government (both national and county), corporations, the international community 
and the communities along the LAPSSET Corridor. 

Local political interests are a key challenge in any efforts to seek remedies for indigenous 
peoples’ rights violations. This can only be addressed through a deeper understanding of 
the issues, the development of a collective community vision that will bind all politicians, 
holding of leaders accountable and generally moving from the standard approach to 
development to a more nation building approach.  Another challenge revolves around 
the effectiveness of mechanisms being utilized by communities to pursue remedies. 
While judicial mechanisms are effective, non-judicial mechanisms, for example, the UN 
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Special Rapporteur on the rights of indigenous peoples, are seen as ineffective as they 
only provide recommendations, which the government regularly ignores. International 
mechanisms have the potential to be very useful in the struggle for indigenous peoples’ 
rights not only along the LAPSSET Corridor but globally. There is therefore a need to 
strengthen them to be more effective.

The LAPSSET Corridor Design Layout http://www.vision2030.go.ke/

2. Background of the Research

The Lamu-Port-South-Sudan-Ethiopia Transport (LAPSSET) Corridor is a trans-
boundary infrastructure project that will link Kenya, Uganda, Ethiopia and South Sudan 
via a railway, road and oil pipeline network. The oil pipeline is meant to transport South 
Sudan’s, Kenya’s and Uganda’s newly discovered oil to global markets via the Indian 
Ocean.   

It will run from the Northern parts of South 
Sudan, across Kenya and into ships docked in 
Lamu, a Kenyan coastal town on the Indian 
Ocean. Uganda’s oil will be linked to the 
LAPSSET Corridor via an additional oil pipeline 
that will run from Hoima in western Uganda 
to Juba in South Sudan. The road and railway 
will run from Juba to Lamu, with a connection 
running from Isiolo in central Kenya to Addis 
Ababa, Ethiopia. In Kenya, numerous other 
projects are being implemented as part of the 
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LAPSSET Corridor project. This includes a 32-berth port in Lamu, three resort cities and 
airports in Lamu, Isiolo and Turkana respectively, dams, a large-scale irrigation project 
in the Tana Delta among others. 

For the pastoralists and hunter-gatherer communities along the LAPSSET Corridor, 
the project will be both a blessing and a curse. A blessing in the sense that it brings much 
needed infrastructure to a historically marginalized part of Kenya, but a curse in that the 
communities risk losing their land and resources to the LAPSSET Corridor infrastructure 
SURMHFWV�DQG�WR�WKH�H[WUDFWLYH�LQGXVWULHV�GHYHORSLQJ�DORQJ�LWV�SDWK��1XPHURXV�FRQÀLFWV��
some of which are directly attributed to the LAPSSET Corridor development programme, 
already plague the region and are expected to escalate and increase in number. And while 
remedies are available to indigenous communities through constitutional and traditional 
means, research is necessary to shed light on how the affected communities have pursued 
these remedies. This study aims to provide some insights in that regard.

3. Study team and research methodology

Time, distance and resource constraints served to limit the scope and depth of the study. 
It was therefore undertaken by the author, Kanyinke Sena, a former member of the UN 
Permanent Forum on Indigenous Issues, in consultation with a number of activists from 
the LAPSSET Corridor area. However, having been directly involved in organizing 
indigenous communities along the LAPSSET Corridor, the author has in-depth 
information and experience on the issues they face. The study was undertaken through 
literature review of various sources that include published documents, newspapers and 
websites. Information was also gathered through emails, phone calls and face-to-face 
interviews with eight activists from the LAPSSET Corridor.

4. Introduction

The Constitution of Kenya (2010) establishes the framework for the protection of human 
rights for all. The recognition and protection of human rights is a collective need and 
aspiration of all Kenyans. The term “all Kenyans” encompasses the diverse ethnic and 
cultural backgrounds of all communities in Kenya. The preamble of the Constitution 
UHÀHFWV�WKLV�E\�VWDWLQJ�WKDW����

We, the people of Kenya; 

PROUD of our ethnic, cultural and religious diversity, and determined to live in 
peace and unity as one indivisible sovereign nation:

RESPECTFUL of the environment, which is our heritage, and determined to sustain 
LW�IRU�WKH�EHQH¿W�RI�IXWXUH�JHQHUDWLRQV�

COMMITTED to nurturing and protecting the well-being of the individual, the 
family, communities and the nation:
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RECOGNISING the aspirations of all Kenyans for a government based on the 
essential values of human rights, equality, freedom, democracy, social justice and 
the rule of law

Further, the Constitution provides for a bill of rights that applies “to all law and binds 
all State organs and all persons” (Article 20). Consequently, the State has a duty to 
ensure that human rights are recognized and respected by all persons. The Constitution 
GH¿QHV�³D�SHUVRQ´�DV�LQFOXGLQJ�³a company, association or other body of persons whether 
incorporated or unincorporated” �$UWLFOH������WKXV�FODULI\LQJ�WKH�QHHG�IRU�WKH�6WDWH�WR�
ensure business enterprises respect human rights. Businesses also have an independent 
responsibility to respect human rights under the UN Guiding Principles on Business and 
Human Rights.  Some of the rights that must be observed when undertaking business 
operations include, but are not limited to, the right to life, equality before the law and 
equal protection of the law (Article 27), access to information held by the State and to 
information held by another person and required for the exercise or protection of any 
right or fundamental freedom (Article 35). 

The Constitution also explicitly recognizes the “right to acquire and own property 
either individually or in association with others” (Article 40). According to Roger Pillon, 
there is an intimate relationship between secure property rights and the enjoyment of 
other human rights. In his essay, Property Rights and the Constitution, Pillon holds that 
“the right to property is the foundation of every right including the right to be free”.1   

By recognizing the right to own property “in association with others” (Article 40 ), 
the Constitution therefore provides a framework for the recognition and protection of 
community property and other human rights of indigenous peoples along the LAPSSET 
Corridor. Since Kenya’s establishment at the Berlin Conference (1885) in the form of the 
East Africa Protectorate and during its status as a British protectorate and then colony 
������±��������WKH�UHFRJQLWLRQ�RI�FRPPXQDO�SURSHUW\�ULJKWV�KDV�UHPDLQHG�D�FKDOOHQJH�2 
7KLV�UHPDLQHG�WKH�FDVH�HYHQ�DIWHU�.HQ\D�ZDV�JUDQWHG�LQGHSHQGHQFH�LQ�������.HQ\D¶V�
post-independence regimes have continued with the policy of non-recognition of the 
existence and property rights of indigenous communities, resulting in their political, 
social and economic exclusion.3   Communities along the LAPSSET Corridor have, in 
particularly, suffered the most from these exclusionist policies as the Truth, Justice and 
Reconciliation Commission Report notes, 

«WKH�VWDWH�GLVFULPLQDWHG�DJDLQVW�PLQRULW\�DQG�LQGLJHQRXV�FRPPXQLWLHV��VSHFL¿FDOO\�
those residing in North Eastern, Upper Eastern, Rift Valley and Coast provinces, 
through emergency laws and regulations that violated their rights to equality before 
the law and due process of law.4

The laws and policies that entrenched denial and violations of indigenous communities’ 
property rights along the LAPSSET Corridor include the 1897 East African Land in 
Council and the Crown Land Ordinances� RI������DQG�������7KURXJK� WKHVH� ODZV�� WKH�
British colonial government declared all “unoccupied”5 land as “Crown Land”, governed 
allocations of land for agricultural, residential, commercial and other purpose and asserted 
the Crown’s title to all land in Kenya for distribution at the Crown’s pleasure.� This 
was despite existing communal tenure regimes.7   The Independence Constitution also 
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provided opportunities for denial and dispossession of indigenous communities of their 
lands and territories in the LAPSSET Corridor. First and foremost, instead of recognizing 
community land rights, it simply categorized most of their lands as Trust lands vested in 
local governments to hold on behalf of the communities. The Constitution then vested 
local governments with the powers to set aside Trust lands for use and occupation by a 
public body or authority for public purposes that included the prospecting or extraction 
of minerals or mineral oils.8 Trust lands could also be set aside for government purposes 
ZKHUH�WKH�3UHVLGHQW�LV�VDWLV¿HG�WKDW�WKH�XVH�DQG�RFFXSDWLRQ�RI�DQ�DUHD�RI�7UXVW�ODQG�LV�
required for any purposes that may include government purposes, purposes of a body 
corporate established for a public purpose, or purposes of a company in which shares are 
held by or on behalf of the Government of Kenya.�� Through these provisions, communities 
in the LAPSSET Corridor lost much of their land to national parks and game reserves, oil 
and gas exploration, large-scale agriculture and private developers. 

The new Constitution, adopted in 2010 recognizes indigenous communities albeit 
ZLWKLQ�WKH�FRQWH[W�RI�PDUJLQDOL]DWLRQ��$UWLFOH�������,W�DOVR�UHFRJQL]HV�FRPPXQLW\�ODQG�
�$UWLFOH���������ZKLFK�YHVWV�LQ�FRPPXQLWLHV�LGHQWL¿HG�RQ�WKH�EDVLV�RI�HWKQLFLW\��FXOWXUH�
RU� VLPLODU� FRPPXQLW\�RI� LQWHUHVW� �$UWLFOH� ��� ������%XW� WKRXJK� WKH� ULJKW� WR� SURSHUW\� LV�
guaranteed, it’s not absolute and can be deprived for a public purpose or in the public 
interest (Article 40 (3) (a)). However, deprivation can only be done in the accordance 
with the Constitution or any Act of parliament and upon “prompt payment, in full, of just 
compensation to the person … or occupants in good faith who may not hold title to the 
land” (Article 40 (4)). 

If a property right is infringed, the Constitution allows any person who has an interest 
in, or right over, that property, a right of access to a court of law.10  The courts include 
subordinate courts in all the 47 counties, the High Court, Court of Appeal and the Supreme 
Court.11  To enable access to these Courts, “the State shall ensure access to justice for all 
persons and, if any fee is required, it shall be reasonable and shall not impede access to 
justice.”12 Besides the Courts, the Constitution also recognizes independent tribunals13         
in resolving disputes arising out of their respective constitutive law. In exercising judicial 
authority, courts and tribunals shall be guided by the principles of alternative forms of 
dispute resolution including reconciliation, mediation, arbitration and traditional dispute 
resolution mechanisms. Throughout the LAPSSET Corridor, indigenous communities 
have utilized the courts, tribunals and alternative dispute resolution mechanism to seek 
remedies where their rights have been violated or at risk of being violated. Besides these 
national mechanisms, they have also approached international mechanisms within the 
UN system such as the UN Permanent Forum on Indigenous Issues, the UNESCO World 
+HULWDJH�&RPPLWWHH�DQG�PHFKDQLVPV�WKDW�DUH�SDUW�RI�¿QDQFLDO�LQVWLWXWLRQV�LQFOXGLQJ�WKH�
World Bank and Africa Development Bank, as the following case studies illustrate.

5. Case Studies 

Indigenous communities along the LAPSSET Corridor have pursued different 
mechanisms in the quest for remedies for issues affecting them in the planning and 
development of the project. The issues are diverse but revolve around the threats to their 
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land rights, cultures and livelihoods. Consultation and participation is a core demand of 
indigenous communities along the LAPSSET Corridor. Indigenous communities rights 
are at risk of being negatively impacted by the all the various projects under the LAPSSET 
Corridor development programme. With no intention of diminishing the value and 
importance of impacts of other LAPSSET projects on indigenous communities’ rights, 
this paper will focus on oil exploration and the development of port that will be used to 
WUDQVSRUW�WKH�RLO�WR�LQWHUQDWLRQDO�PDUNHWV��7KH�¿UVW�FDVH�ZLOO�ORRN�DW�WKH�RLO�H[SORUDWLRQ�
and non-judicial remedies in Turkana, the second will look at oil exploration and judicial 
UHPHGLHV�LQ�:DMLU�DQG�WKH�WKLUG�ZLOO�EULHÀ\�ORRN�DW�WKH�GHYHORSPHQW�RI�D�SRUW�LQ�/DPX�
and international mechanisms utilized by communities in Lamu to seek remedies. 

Source: Kanyinke Sena

����� 2LO��FRQÀLFWV�DQG�UHPHGLHV�DORQJ�WKH�/$366(7�&RUULGRU

5.1.1. Oil in the LAPSSET Corridor 
Before embarking on an examination of the remedies being utilized by the affected 
FRPPXQLWLHV�� LW� LV� LPSRUWDQW�¿UVW� WR�XQGHUVWDQG�RLO�GHYHORSPHQW� LQ� WKH�FRQWH[W�RI� WKH�
LAPSSET Corridor. Oil exports are at the centre of the LAPSSET Corridor development 
SURMHFW��,QLWLDOO\��WKH�DLP�ZDV�WR�WDNH�DGYDQWDJH�RI�WKH�FRQÀLFW�EHWZHHQ�6XGDQ�DQG�6RXWK�
Sudan by creating an alternative route for South Sudan’s oil through Kenya.14  But after 
major oil discoveries were made in Kenya, the LAPSSET project become more urgent 
for Kenya’s own strategic interests.15  Further prospects for LAPSSET as a major oil 
LQIUDVWUXFWXUH�SURMHFW�ZHUH�ERRVWHG�ZKHQ�8JDQGD� LGHQWL¿HG� LW� DV�D� WUDQVSRUW� URXWH� IRU�
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Section 10 of the Petroleum Act provides that 
(1) Where a contractor intends to enter upon any private land for the purposes 
of conducting petroleum operations, he shall give not less than forty-eight hours’ 
notice of his intention to the occupier, and if practicable to the owner, of the land and 
shall, if required by the owner or occupier, give security in such sum and by way of 
such means as the Minister may direct for meeting any compensation payable under 
subsection (2).

(2) Whenever, in the course of carrying out petroleum operations, any 
disturbance of the rights of the owner or occupier of private land, or damage to the 
land, or to any crops, trees, buildings, stock or works therein or thereon is caused, 
the contractor shall be liable on demand to pay to the owner or occupier such 
compensation as is fair and reasonable having regard to the extent of the disturbance 
or damage and to the interest of the owner or occupier in the land.

(3) If the contractor fails to pay compensation when demanded under 
VXEVHFWLRQ� ����� RU� LI� WKH� RZQHU� RU� RFFXSLHU� LV� GLVVDWLV¿HG� ZLWK� WKH� DPRXQW� RI�
compensation offered to him, the owner or occupier may, within six months of the 

its oil deposits and joined efforts to fundraise for the LAPSSET Corridor development 
project.��� The bulk of the LAPSSET Corridor development programme is in Kenya. 

According to the National Oil Corporation,17 oil exploration in Kenya began in the 
����¶V�DQG�ZDV�FRQGXFWHG�E\�%ULWLVK�3HWUROHXP�DQG�6KHOO�%3�DURXQG�/DPX��%XW��OLNH�LQ�
other parts of Kenya, “none of the wells were fully evaluated or completed for production 
despite several indications of oil staining and untested zones with gas shows”.18 Kenya 
has four prospective sedimentary basins: Anza, Lamu (which extends offshore), Mandera 
and the Tertiary Rift. For oil exploration purposes, these basins have been subdivided 
into 42 prospecting blocks (see map below) and exploration permits issued to different 
oil companies. About 30 of these exploratory blocks lie along the LAPSSET Corridor. 

7KH�¿UVW�PDMRU�RLO�GLVFRYHU\�LQ�.HQ\D�ZDV�DQQRXQFHG�E\�7XOORZ�2LO��D�%ULWLVK�RLO�
corporation, in March 2012, in Ngamia 1 in block 10BB in Turkana.�� Between March 
2012 and July 2013, Tullow Oil and its partner Africa Oil, announced further discoveries 
in Twiga, Ekales, Etuko and Agete 1, all in Turkana County. Further discoveries have 
also been made in Isiolo and Garisa respectively, with exploration on-going in all the oil 
blocks. Kenya hopes to become an oil producer by 2017.20 

Oil exploration activities in Kenya are governed by the Petroleum (Exploration and 
3URGXFWLRQ��$FW���������ODVW�UHYLVHG�LQ�������8QGHU�WKH�6HFWLRQ���RI�WKH�$FW��

 “all petroleum existing in its natural condition in strata lying within Kenya and the 
continental shelf is vested in the Government, subject to any rights in respect thereof 
which, by or under any other written law, have been or are granted or recognized as 
being vested, in any other person.”

While the Act does not mention community land, Section 10 provides for access to 
SULYDWH�ODQG�ZKLFK�LW�GH¿QHV�DV�³ODQG�SULYDWHO\�RZQHG�DQG�ODQG�WKH�VXEMHFW�RI�D�JUDQW��ODVH�
or licence from the Government.
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date on which the demand or offer is made, take proceedings before a court of 
competent jurisdiction for the determination and recovery of compensation (if any) 
properly payable under subsection (2).

The Act also requires a contractor to give “preference in training and employment to 
.HQ\DQ�QDWLRQDOV�DQG�WR�ORFDOO\�DYDLODEOH�JRRGV�DQG�VHUYLFHV´��6HFWLRQ����������EXW�WKHUH�
LV�QR�GH¿QLWLRQ�RI�ZKDW�³ORFDOO\�DYDLODEOH´�PHDQV�DQG�QR�VSHFL¿F�SHUFHQWDJH�RI� ORFDO�
content is prescribed.21

������� 2LO�&RQÀLFWV�DQG�QRQ�MXGLFLDO�UHPHGLHV�LQ�7XUNDQD

Through these provisions of the Petroleum Act coupled with the Trust Land act previously 
discussed, oil exploration activities of Tullow Oil have clashed with the rights of the 
Turkana peoples, a nomadic pastoralist community found in North Western Kenya. 
$FFRUGLQJ� WR� .HQ\D� 1DWLRQDO� 3RSXODWLRQ� FHQVXV� �������� WKH� 7XUNDQD� SRSXODWLRQ� LV�
���������,Q�HIIRUWV�WR�VHHN�UHPHGLHV�IURP�7XOORZ�2LO�DFWLYLWLHV��WKH�7XUNDQD�KDYH�XWLOL]HG�
ORFDO�UHPHGLHV�LQ�HIIRUWV�WR�UHVROYH�FRQÀLFWV�ZLWK�7XOORZ�2LO�3OF�

��������� /DQG�RZQHUVKLS�FRQÀLFWV

According to Friends of Lake Turkana (2012), a community trust based in Lodwar, 
7XOORZ� 2LO� %�9� ZDV�� LQ� ������ DZDUGHG� E\� WKH�0LQLVWU\� RI� (QHUJ\�� ¿YH� H[SORUDWRU\�
EORFNV�LQFOXGLQJ���%%����7�DQG�����WRWDOOLQJ�DSSUR[LPDWHO\��������VTXDUH�NLORPHWUHV�
in Turkana County. But when Tullow Oil, through the then President of Kenya, Mwai 
.LEDNL��DQQRXQFHG�DQ�RLO�¿QG�LQ�1JDPLD����UHSRUWV�LPPHGLDWHO\�HPHUJHG�WKDW�WKH�ODQG�KDG�
been leased off for oil exploration without the consent of the Turkana community.22 The 
Greater Turkana Civil Society Network immediately raised concerns over the ownership 
RI�RLO�H[SORUDWLRQ�¿HOGV� LQ�7XUNDQD��7KH\�DOOHJHG� WKDW�³PDQ\�RUJDQL]DWLRQV�� LQFOXGLQJ�
churches, were in possession of title deeds for mineral exploration sites in Turkana South 
and East districts”.23

These concerns received varied responses from politicians. The then Turkana South 
member of parliament, who is currently the Turkana County governor, dismissed the 
FRQFHUQV�DQG�LQVLVWHG�WKDW�WKH�¿UPV�RSHUDWLQJ�LQ�7XUNDQD�ZHUH�OLFHQVHG�WR�FRQGXFW�PLQHUDO�
H[SORUDWLRQ�DQG�SURVSHFWLQJ�LQ�VSHFL¿F�DUHDV��EXW�GR�QRW�RZQ�DQ\�ODQG�DV�7XUNDQD�LV�D�
trust land owned by the community under the jurisdiction of the Turkana county council. 
He urged the public to ignore baseless and malicious claims.24 The same media source 
quotes the MP claiming that:

:H�H[SHFW�WR�EHQH¿W�GLUHFWO\�DQG�LQGLUHFWO\�IURP�WKH�FRPPHUFLDOL]DWLRQ�RI�RLO�DQG�
other mineral discoveries. Our infrastructure will be developed and social amenities 
provided to the people of Turkana. As a community, we will have a higher bargaining 
power.25 

However, several weeks later, the then MP and his colleague, who is the current 
speaker of the senate, joined the community in questioning the status of ownership of 
the land that comprises the oil exploration sites.�� Tullow Oil has attempted to have the 
community relocated from Ngamia 1 where it struck oil but the community has strongly 
resisted this attempt.27
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The national government and other actors are also engaged in this on-going land rights 
discussion in Turkana. For example, the immediate former President Hon. Mwai Kibaki 
KDV� HYHQ� ZDUQHG� ODQG�JUDEEHUV�� RXW� WR� ÀHHFH� JXOOLEOH� UHVLGHQWV�� WR� NHHS� RII� RLO�ULFK�
Turkana.28 �:KLOH�VHQLRU�RI¿FLDOV� IURP�WKH�0LQLVWULHV�RI� ,QWHUQDO�6HFXULW\�DQG�(QHUJ\��
among others, have visited Turkana regularly, President Uhuru Kenyatta has been quoted 
as inviting landowners in northern Kenya to own part of the proposed Lokichar-Lamu 
oil pipeline, in a move aimed at defusing tensions over compensation for the land taken 
up by the LAPSSET project. However, while this offer of shares in the project through 
wayleaves is noble, experts have raised concerns that “there is no precedence or legal 
framework to guide the exchange of land for equity stakes.”��

Generally, there seems to be no serious effort to address the land rights issue in 
Turkana, despite community efforts. This discussion on land continues.

��������� &RQVXOWDWLRQV�DQG�EHQH¿W�VKDULQJ

Besides land issues, the Turkana have also consistently raised concerns of not being 
FRQVXOWHG�DQG�EHLQJ�VLGH� OLQHG� LQ� WKH�GLVWULEXWLRQ�RI�FRQWUDFWV�DQG�RWKHU�EHQH¿WV�IURP�
oil exploration.30 Tullow Oil and the Ministry of Energy consulted with the community 
through the Turkana County Council (now Turkana County government) and the provincial 
administration. But there is a feeling that community interests are not well represented by 
the leadership as some engage in secretive deals with Tullow Oil.31 As a result of the lack 
of genuine consultation, participation and transparency and the prevalence of corruption, 
members of the Turkana community were neither being employed nor granted contracts 
by Tullow Oil. According to Friends of Lake Turkana,32 Tullow Oil operated a small 
corporate social responsibility programme (CSR) that included a scholarship scheme. 

However, Friends of Lake Turkana intimates that the CSR fund
is run under the politicians/ councillors with district based committees which only 
served the interests of their cronies. There is consensus that the amount offered by 
Tullow is generally little and cannot be used for any meaningful investments. The 
bursary fund that has been established is being administered without the involvement 
of the civil society thus opening it to abuse.33 

It also notes that the scholarships/training programme is not reaching local people. 

&RPPXQLW\�DJLWDWLRQ�RQ�WKHVH�LVVXHV�LQWHQVL¿HG�VR�PXFK�WKDW�LQ�2FWREHU�������7XOORZ�
Oil shut down its operations in Turkana due to “demonstrations by local people regarding 
concerns around employment”.34  This prompted more focussed discussions “between 
Tullow Oil, the Turkana peoples, the local Government and the national Government 
so that the company can resume work on Blocks 10BB and 13T as soon as possible”.35 
Tullow issued a press release declaring that it is  

fully committed to utilizing as many local workers and local services as possible and 
currently employs over 800 people from the Turkana region out of the 1,400 people 
currently employed on Tullow’s Kenyan operations.��
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After successful negotiations with the national and county government and Turkana 
leaders, Tullow Oil resumed its operations in Block 10BB and Block 13T on 8 November 
2013. According to Tullow: 

the suspension of operations allowed all parties to discuss and understand the complex 
operating environment in Northern Kenya and commit to taking the necessary action 
to allow exploration operations to resume. Further to these discussions, Tullow has 
signed a Memorandum of Understanding (MoU) with the Minister for Energy. The 
MoU clearly lays out a plan for the Government of Kenya, county government, 
local communities in Northern Kenya and Tullow to work together inclusively over 
the long-term and to ensure that operations can continue without disruption in the 
future.37

In furtherance of this agreement, “the Turkana County government and Tullow Oil have 
agreed to hold quarterly meetings and cooperate to end disputes over job opportunities 
in the company”.38 

�������2LO��FRQÀLFWV�DQG�MXGLFLDO�
remedies in Wajir 

The Ajuran are a pastoralist community 
found in parts of Wajir, Kenya. A sub tribe 
of the Somali, the Ajuran population is 
about 30,000. Ajuran territory lies in the 
Southeastern part of the Anza basin that 
forms part of the rift valley system. Oil 
prospecting in Ajuran territory began in 
����� ZKHQ� %ULWLVK� 3HWUROHXP� DQG� 6KHOO�
GULOOHG� WKH� ¿UVW� H[SORUDWRU\� ZHOO�� ZLWK�
Amoco Oil and Total drilling further 

ZHOOV� LQ� ����� DQG� ����� UHVSHFWLYHO\���� &XUUHQWO\�� WKH�$Q]D� EDVLQ� LV� FODVVL¿HG� DV� RLO�
exploration “block 2 b” and measures 5,458 square kilometres.40 Through its subsidiary 
Lion Petroleum Corporation, Taipan Resources is carrying out oil exploration in the Anza 
EDVLQ��7KRXJK�7DLSDQ�5HVRXUFHV�LV�KHDGTXDUWHUHG�LQ�1DLUREL��LW�KDV�RI¿FHV�LQ�/RQGRQ��
UK, and Vancouver, Canada, and is listed on the Toronto Venture Exchange under the 
ticker symbol TSX.V: TPN.41 Lion Petroleum Corporation has entered into partnerships 
with Premier Oil Investments Ltd and Tower Resources in the Anza basin. Taipan’s 
H[SORUDWLRQ�OLFHQVH��¿UVW�LVVXHG�LQ�������ZDV�UHQHZHG�LQ������DQG�UXQV�XQWLO�-XQH������42 

In October 2014, the Anjuran community, through their lawyer, complained to the 
national and county governments that Taipan Resources was not consulting them and that 
they were being side lined in the award of contracts or jobs. They also raised concerns 
over compensation and potential environmental degradation. The Ajuran asked for the 
suspension of the oil exploration activities until their issues are resolved.43 It is not clear 
how the national government or the company responded to the Ajuran community. 
However, the Wajir County director of communication, Mr. Yahya Mohamed, is quoted 
to have responded: 

LAPSSET corridor project.                                          
Source: Kanyinke Sena
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Oil exploration is [a] national government issue and any community, which feels 
it has some concerns over the activity, should seek redress with the Ministry of 
Energy, National Environment Management Authority (NEMA) and the company 
involved.44

The community responded by going to the High Court in November 2014. They 
argued that oil prospecting was not only interfering with their unique way of life but 
also with their pastoralist livelihood system by limiting the movement of livestock. Oil 
prospecting was interfering with the ecosystem too. Further prospecting would therefore 
be a danger to their culture and survival and is likely to result in violence.45 Taipan 
Resources responded and claimed that it had all the necessary permits including from the 
Wajir County government and the National Environment Management Agency (NEMA). 
It insisted that:

The community has approached the court with unclean hands and should not 
be entitled to any order. They lied that the companies had not undertaken any 
environmental impact assessment when they are aware of the measures taken to 
address any adverse impact. That the company had carried out an environmental 
assessment and its activities would be limited to the 200 square metres where the 
exploration well will be drilled. The 200 metres will also serve as the base where 
personnel will be housed and all drilling equipment will be stored.���

The companies have also “invested over Sh1.2 billion in the project and stopping 
them will expose them to losses and penalties for contracts they have entered with third 
parties.”

The High Court issued a temporary injunction against Taipan Resources on 17 November 
2014 directing the company to stop all exploration activities in Ajuran territory. But it 
reversed the decision on 21 November 2014 and allowed the oil exploration to continue 
SHQGLQJ�¿QDO�GHWHUPLQDWLRQ�RI�WKH�FDVH��+RZHYHU��WKH�H[SORUDWLRQ�VKRXOG�FRQWLQXH�RQO\�
“within designated areas and without interfering with the nomadic life of the residents”.47 
The Court opined that:

the companies and the residents both have rights to be protected. For the balance 
WR�SURWHFW�HDFK�LQWHUHVW��WKH\�VKRXOG�FRQWLQXH�PLQLQJ�ZLWKLQ�WKH����KHFWDUHV�WKH\�DUH�
occupying without subjecting the residents to any mass eviction.48

Both Taipan Resources and its subsidiaries and partners and the community are 
H[SHFWHG�WR�¿OH�ZULWWHQ�DUJXPHQWV�IRU�D�KHDULQJ�VFKHGXOHG�IRU����0DUFK��������

LAPSSET corridor project. Source: Kanyinke Sena
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������� �/DPX�SRUW��FRQÀLFWV�DQG�LQWHUQDWLRQDO�PHFKDQLVPV

The port at Lamu is the backbone of the LAPSSET Corridor development project. 
According to the LAPSSET Corridor Development Authority,50 the port is being 
developed at Manda bay, a well-sheltered bay off Lamu that has deep waters of around 
��P�DORQJ�WKH�PDLQ�FKDQQHO�DQG�IURP��P�WR���P�LQ�WKH�%D\��7KH�SRUW�ZLOO�WKHUHIRUH�EH�
able to accommodate large ships. Once complete, the port will comprise of 32 berths. 
The development of Lamu port will also include the construction of port-associated 
infrastructure such as a causeway, port access roads, railway yards, water and electricity 
supply, port buildings and other port related services.51

The impact of the port will be enormous. Besides the environmental harms that 
will result during the development of all the above projects, the population of Lamu 
is expected to increase from the current 100,000 to 1.25 million people.52 Such a large 
LQÀX[�RI�PLJUDQWV�ZLOO�KDYH�DQ�LUUHYHUVLEOH� LPSDFW�RQ�WKH�FXOWXUDO�SURSHUWLHV�RI�/DPX�
Old Town, a UNESCO World Heritage Site. Lamu Old Town was inscribed as a World 
Heritage site in 2001 on the basis of its cultural properties.53 According to UNESCO 
World Heritage Centre, 

 Lamu Old Town is the oldest and best-preserved Swahili settlement in East Africa, 
retaining its traditional functions. Built in coral stone and mangrove timber, the 
town is characterized by the simplicity of structural forms enriched by such features 
as inner courtyards, verandas, and elaborately carved wooden doors. Lamu has 
KRVWHG�PDMRU�0XVOLP�UHOLJLRXV�IHVWLYDOV�VLQFH�WKH���WK�FHQWXU\��DQG�KDV�EHFRPH�D�
VLJQL¿FDQW�FHQWUH�IRU�the study of Islamic and Swahili cultures.54

As soon as the news of a proposed port reached the local Bajuni, Orma and Boni 
communities, one of their few community based organizations, the Lamu Environmental 
Protection and Conservation (LEPAC) organization, spearheaded an initiative to unite 
groups and individuals in a campaign to save the Lamu Archipelago.55 Out of this initiative, 
a coalition of groups came together under the banner “Save Lamu”. The coalition includes 
community members from a variety of local and national organizations.�� Save Lamu 
raised numerous issues that ranged from the land rights of the indigenous communities 
in Lamu, consultation and participation in the port development, destruction of Lamu 
Old Town’s cultural properties and the need for an Environmental and Social Impact 
Assessment prior to the commencement of the port project. 

Besides pursuit of local remedies in relation to these issues, Save Lamu also sought 
international remedies through the UN Permanent Forum on Indigenous Issues (UNPFII). 
On 1 February 2012, Save Lamu wrote an “Urgent Call to Protect the Indigenous Lamu 
Communities and their Environs” to the then African indigenous peoples representative 
to the UNPFII.57 In consultation with other UNPFII members and the secretariat, the 
UNPFII member requested support from the International Work Group for Indigenous 
Affairs (IWGIA) enabling him to undertake a mission in March 2012 not only to 
Lamu but also to various parts of the LAPSSET Corridor. He developed a report58 with 
recommendations targeting the government, UN agencies and indigenous communities. 
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IWGIA followed up on the recommendations and supported Save Lamu and other 
representatives from the LAPSSET Corridor communities to participate at the 11th session 
of the UNPFII in New York in May 2012. The representatives made a joint statement and 
held meetings with UNESCO, the UN Environment Agency (UNEA that was then known 
as UNEP at the time), the UN Development Programme (UNDP), the International Fund 
for Agricultural Development (IFAD) and the UN Special Rapporteur on the rights of 
indigenous peoples. They also held meetings and shared experiences with other civil 
society organizations that included, International Land Coalition, Oxfam, Forest Peoples 
Programme, and the Rain Forest Foundation. In addition, they learnt from and shared 
experiences with indigenous peoples from all over the world.��

The representatives also met with staff of the Kenya mission to the UN in New York. 
However, they noted that:

The Kenyan Mission to the UN was unsupportive of the lobbying efforts of the 
Kenyan participants at the forum on LAPSSET. They were highly misinformed 
on the on-going issues and concerns of the communities, claiming that an EIA 
and consultation have been completed. They had a lot of misconceptions on the 
objectives of Save Lamu and other advocacy groups across Kenya.��

This collaboration and meetings at the UNPFII had a variety of positive results. 
Notably, communities along the corridor began working more closely together and 
formed the LAPSSET Communities Forum (LCF). Through LCF, the communities along 
the corridor have met repeatedly and developed LAPSSET Corridor wide advocacy 
strategies. They have also organized meetings with various partners and with the 
LAPSSET Corridor Development Authority among other government agencies.�� This 
collaboration and coordination with the UNPFII also resulted in the greater mobilization 
of UN agencies around the LAPSSET Corridor issue from a human rights perspective. 
0DQ\�RI�WKH�81�DJHQFLHV�ZURWH�OHWWHUV�WR�WKH�JRYHUQPHQW�VHHNLQJ�FODUL¿FDWLRQ�RQ�LVVXHV��
The UN Special Rapporteur on the rights of indigenous peoples, for example, issued two 
communications to the government of Kenya over issues pertaining to the LAPSSET 
&RUULGRU��7KH�UDSSRUWHXU¶V�¿UVW�FRPPXQLFDWLRQ�ZDV�RQ��� August 2012. In his second 
communication dated 2 April 2013, the rapporteur concluded that:

The Lamu Port-South Sudan-Ethiopia Transport Corridor (LAPSSET) project 
could have potential to provide much needed infrastructural, trade and economic 
GHYHORSPHQW� EHQH¿WV� WR� WKH� SRSXODWLRQ� RI� .HQ\D�� LQFOXGLQJ� WKH� LQGLJHQRXV�
communities inhabiting the project area and its surroundings. However, at the same 
time, your Excellency’s Government must ensure that all decision-making related 
to this project is done in the most inclusive and participatory manner possible, 
with special attention to the social, cultural, environmental and any other concerns 
that potentially affected indigenous peoples and communities may have with 
regards to the LAPSSET project. The project should not only avoid undermining 
indigenous peoples’ rights, but should also aim to strengthen their own cultures and 
social, political and economic systems and institutions. In cases where impacts to 
indigenous peoples are unavoidable, just and fair redress must be provided. To this 
end, your Government needs to ensure that the rights of indigenous peoples possibly 
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affected by the LAPSSET project are given proper attention and that the necessary 
safeguards to those rights, as outlined in this communication, are in place.�� 

However, the government response to UN agencies does not inspire enthusiasm. This is 
EHVW�H[HPSOL¿HG�WKURXJK�LWV�HQJDJHPHQW�ZLWK�WKH�81(6&2�:RUOG�+HULWDJH�&RPPLWWHH��

5.1.4.1. UNESCO World Heritage Committee 

In addition to interacting with the UNESCO at the UNPFII, Save Lamu followed up 
with a letter dated 21 June 2012 to the UNESCO World Heritage Committee. The letter 
highlighted the threats faced by Lamu Old Town as a result of the LAPSSET Corridor 
project and called for its “urgent protection as a world heritage site”.���6SHFL¿FDOO\��WKH�
letter urged the World Heritage Committee to:

Include Lamu Old Town on the List of World Heritage sites in Danger and to call 
upon the Government of Kenya to halt the construction of LAPSSET until the 
Government (a) publicly shares all information on the proposed project with the 
local communities (b) carries out an independent strategic environmental impact 
assessment of LAPSSET Corridor, and facilitates a comprehensive environmental 
and social impact assessment of the Lamu Port (c) undertakes a participatory 
mitigation planning process that includes the affected communities (d) investigates 
and addresses the land rights violations in Lamu, including the illegal land allocation 
in the Shela water catchment area.

The letter also requested the World Heritage Committee to undertake a joint World 
Heritage Centre/ICOMOS reactive monitoring mission to be supplemented by a Heritage 
Impact Assessment as per ICOMOS Guidelines on Heritage Impact Assessments for 
Cultural World Heritage properties. 

If, upon the completion of the mission and the heritage impact assessment, it is found 
that the LAPSSET project would threaten the property’s Outstanding Universal 
Value, the Director-General of UNESCO in consultation with the World Heritage 
Committee should consult with the government, to develop urgent mitigation 
measures and monitoring programmes.

Apparently, the World Heritage Committee was already seized of the matter. In its 34th 
session the Committee requested Kenya to:

at the earliest possible opportunity, inform the World Heritage Centre in accordance 
with Paragraph 172 of the Operational Guidelines as to their intentions with regard 
to the proposed port project and to provide the necessary details of the project for 
evaluation by the Advisory Bodies, including a full heritage impact assessment 
of the potential impact of the project on the Outstanding Universal Value of the 
property, before any formal commitment to the project has been made.��

7KH�6WDWH�GLG�QRW�VXEPLW�WKH�UHTXLUHG�LQIRUPDWLRQ�E\�WKH���th session of the Committee 
in 2012. At this session, the World Heritage Committee expressed “strong concerns at 
Kenya’s failure to provide detailed information on the LAPSSET Corridor and Lamu 
Port project”.��  While reiterating the call for detailed information, the Committee also 
asked Kenya to “halt and prevent any further construction of the new Lamu Port and 



247Chapter 9 - Indigenous Peoples and access to remedies in the context of the LAPSSET Corridor, Kenya

LAPSSET facilities at Lamu until a comprehensive Environmental Impact Assessment 
(EIA) and Heritage Impact Assessment has been done. The Committee further asked 
Kenya “to submit to the World Heritage Centre, by 1 February 2013, a detailed report on 
the state of conservation of the property and the implementation of the above directive, 
for examination by the World Heritage Committee at its 37th session in 2013.”

Kenya submitted the information required by the Committee, however, while noting 
the submission of the information, the Committee at its 37th session reiterated its “deep 
concern about the likely negative impact of the LAPSSET Corridor and the new Lamu 
Port”, and urged Kenya to “urgently carry out a full Heritage Impact Assessment (HIA)” 
and “to halt all work on the LAPSSET Corridor and the new Lamu Port until the 
assessment is complete”.�� No information is available as to whether the assessment has 
been done to date. However, the development of the port and other LAPSSET Corridor 
components are on-going. It is also important to note that the National Environment 
Management Authority (NEMA), when issuing an Environmental Impact Assessment 
/LFHQVH�IRU�WKH�FRQVWUXFWLRQ�RI�WKH�¿UVW�WKUHH�EHUWKV�RI�/DPX�SRUW��KDG�DOVR�LQVLVWHG�RQ�WKH�
Heritage Impact Assessment.��

Source: Kanyinke Sena

6. Lessons learned 

The three case studies exemplify the different strategies indigenous peoples use in seeking 
remedies when their rights are violated or threatened. There are many lessons that can 
be learned from these case studies. While all are important and useful, the following are 
notable.
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6.1. Organized communities utilize available remedies better

The Turkana, Ajuran and Lamu communities’ stories emphasize the need for community 
organizing in the pursuit of remedies. The Turkana organized demonstrations to force 
Tullow Oil and both the national and county governments to be more responsive to their 
needs. The Ajuran organized and hired a lawyer to help them pursue judicial remedies 
after local processes failed, and communities in Lamu formed “Save Lamu” to pursue 
local, national and international remedies. 

Organized community structures are crucial assets to the communities, the State 
and corporations. Unfortunately, the State and corporations tend to utilize only formal 
structures like local government and elected leaders. However, formal structures might 
not necessarily be representative or responsive to community needs and aspirations. 
They are also susceptible to corruption. This puts corporate investments at risk as seen 
in the three case studies. As part of their human rights due diligence, corporations should 
therefore identify and strengthen community consultation structures when designing and 
implementing their projects. 

6.2. Need to pursue all available mechanisms to seek remedies

To seek remedies when rights are violated or threatened, indigenous communities need 
to pursue all available mechanisms. In the case studies, the communities pursued local, 
national (judicial) and international mechanisms in seeking remedies. In the Kenyan 
context, the Constitution recognizes that access to justice is critical for the attainment of 
the aspirations of the people of Kenya. It therefore obligates the State to “ensure access 
to justice for all persons and, if any fee is required, it shall be reasonable and shall not 
impede access to justice” (Article 48). 

Access to justice for all is ensured through courts, tribunals and alternative forms 
of dispute resolution including reconciliation, mediation, arbitration and traditional 
dispute resolution mechanisms.�� The case studies show that it is not only important for 
communities to be aware of these mechanisms, but also to pursue either or all of them 
in the quest for remedies to injustices. Obviously, the various mechanisms will have 
different results. While communities begin by seeking local remedies, the case studies 
indicate that the State and/or corporations ignore this until communities resort to violence 
or courts force them to the negotiating table. Encouragingly, courts are beginning to 
strongly recognize indigenous communities’ economic, social and cultural rights. For 
example, in the Ajuran case, the court insisted on protecting the “nomadic life” of the 
Ajuran. 

In the past, the lack of locus standi and expenses involved in judicial processes has 
been an impediment for indigenous peoples’ access to justice through courts. To have 
locus standi�WKH�FRPPXQLW\�QHHGHG�WR�GHPRQVWUDWH�WR�WKH�FRXUW�WKDW�WKH\�KDYH�VXI¿FLHQW�
connection to and suffered harm from the challenged action in order to support their 
involvement in the case. This has always been a key issue, especially in the LAPSSET 
Corridor area, where many communities were considered squatters in the land they lived 
and therefore had no legal standing to challenge any actions in relation to the lands. 
Locus standi has also been a challenge for organizations wanting to assist indigenous 
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communities. But in Mumo Matemu v Trusted Society of Human Rights Alliance & 5 
Others (2012),69 the Court of Appeal was emphatic that: 

we take note that our commitment to the values of substantive justice, public 
participation, inclusiveness, transparency and accountability under Article 10 of the 
Constitution by necessity and logic broadens access to the courts. In this broader 
context, this Court cannot fashion nor sanction an invitation to a judicial standard 
for locus standi that places hurdles on access to the courts except only when such 
litigation is hypothetical, abstract or is an abuse of the judicial process.

Further, anyone can now seek judicial remedies for or on behalf of indigenous 
communities in Kenya. Article 258 of the Constitution provides that

(1) Every person has the right to institute court proceedings, claiming that this 
Constitution has been contravened, or is threatened with contravention.

(2) In addition to a person acting in their own interest, court proceedings under 
clause (1) may be instituted by—

(a) a person acting on behalf of another person who cannot act in their own name;

(b) a person acting as a member of, or in the interest of, a group or class of persons;

(c) a person acting in the public interest; or

(d) an association acting in the interest of one or more of its members.”

This development provides greater opportunities for remedies for indigenous 
communities along the LAPSSET Corridor. 

6.3. Legal assistance and partnerships 

In the quest for justice, communities need legal assistance. The Ajuran case shows how 
a lawyer is necessary in enabling communities to pursue judicial remedies. Similarly, the 
role of the UNPFII, IWGIA, and other organizations like Natural Justice, in networking 
and organizing communities along the LAPSSET Corridor has given them greater 
visibility both nationally and internationally. Elites from indigenous communities should 
also be encouraged to work for their communities. In many instances, indigenous elites 
move away from their communities due to the lack of opportunities or involvement in 
local issues. The county government and the corporations along the LAPSSET Corridor 
should design programmes that provide opportunities for elites from indigenous 
communities to remain and work for the affected communities. Experiences of Native 
American communities indicate that when educated individuals go back to assist their 
communities, they utilize available mechanisms strategically and productively for the 
rights of their peoples. 

7. Challenges 

7.1. Politics

Local politics remain a major challenge for communities seeking remedies.70 When 
communities rise up to demand justice, both the national and county governments 
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LQWHUSUHW�WKLV�DV�SROLWLFDO�HIIRUWV�WR�XQVHDW�WKHP�IURP�RI¿FH�71  Individuals leading and/
or supporting communities are also threatened with arrest. In Turkana, a member of 
parliament who supported community agitations against Tullow Oil was investigated for 
incitement.72 In Lamu, local politicians were opposed to Save Lamu’s calls for halting of 
Lamu Port development until an environmental impact assessment is conducted.73 

7.2. Ineffective remedies

As evidenced by the case studies, communities are actively pursuing both judicial and 
non-judicial remedies. However, the effectiveness of the pursued remedies is debatable. 
For example, decisions by international mechanisms are rarely taken seriously as 
evidenced by Kenya’s reluctance to act on the World Heritage Committee directives 
despite repeated calls.  Decisions by courts and tribunals are also rarely implemented. 
This raises the question as to the effectiveness of the remedies and whether there could 
be alternatives.

7.3. Remedies are expensive 

Though the Constitution obligates the State “to ensure access to justice for all persons 
and, if any fee is required, it shall be reasonable and shall not impede access to justice”, 
access to justice in Kenya is still very expensive. Lawyers charge high legal fees that 
communities can rarely afford. Very few lawyers are willing to work pro bono. LAPSSET 
Corridor counties are also vast and the courts and tribunals are located far away from 
WKH�DUHDV�ZKHUH�FRQÀLFWV�RFFXU�74 Travel expenses make access to remedies expensive 
for communities along the LAPSSET Corridor, especially since courts and tribunals 
take a long time to decide on cases. International mechanisms are also far away.75 And 
though these mechanisms are accessible via email and letters, illiteracy and lack of 
access to the internet hampers LAPSSET Corridor communities’ efforts to seek justice 
through international mechanisms.�� International mechanisms also frequently have an 
“exhaustion of local remedies” rule that often delays communities’ efforts to utilize them 
in seeking remedies.77 

��� 5HFRPPHQGDWLRQV�WR�DGGUHVV�WKH�JDSV�LGHQWL¿HG�LQ�HQVXULQJ�DFFHVV�WR�UHPHG\

8.1. Enhance State and corporate respect for the rights of the 
communities. 

Under the UN Guiding Principles on Business and Human Rights, States have a duty to 
protect human rights while corporations have a responsibility to respect human rights. 
The duty to protect human rights extends to abuses by third parties, including business 
enterprises along the LAPSSET Corridor. While the State is discharging this duty, it is 
clear from the case studies that more needs to be done. The State should encourage and, 
where appropriate, require human rights due diligence by the agencies along the LAPSSET 
Corridor. This will be a departure from the current approach where protecting the investor 
seems to be the key focus with community rights being secondary. Corporations along the 
LAPSSET Corridor should also “avoid causing or contributing to adverse human rights 
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impacts through their own activities, and address such impacts when they occur.” This 
requires the undertaking of human rights due diligence, something that corporations along 
the LAPSSET Corridor have not done. Their main focus is exclusively on Environmental 
Impact Assessments.

8.2. Strengthening local remedies

All communities along LAPSSET Corridor have traditional dispute resolution structures 
that could be instrumental in resolving inter-communal disputes fuelled by the LAPPSET 
Corridor projects.78 These mechanisms can also effectively resolve disputes among 
communities and with the county governments. However, as communities change due 
to modern education and religion, these structures are weakening. New local structures 
that include peace committees and religious institutions led, or other civil society group 
led, dialogues are increasingly replacing traditional dispute resolution structures.���
7KHVH� WUDGLWLRQDO� DQG� QHZ� VWUXFWXUHV� QHHG� ¿QDQFLDO� VXSSRUW� IURP� WKH� JRYHUQPHQW��
project developers along LAPSSET Corridor and other partners to make them function 
effectively.  In pursuit of investments opportunities along the LAPSSET corridor, 
corporations, at their own cost and for their own good, should invest in operational-level 
grievance mechanisms in accordance with Guiding Principle no 31 in the UN Guiding 
Principle on Business and Human Rights.

8.3. Consultation and participation

Absence of consultation and the prevalence of exclusion are the primary source of 
FRQÀLFW�EHWZHHQ�LQGLJHQRXV�FRPPXQLWLHV�WKH�JRYHUQPHQW�DQG�SURMHFW�GHYHORSHUV�LQ�WKH�
LAPSSET Corridor. Guaranteeing good faith consultations and effective participation 
ZLOO�EH�IXQGDPHQWDO�WR�UHGXFLQJ�FRQÀLFWV�

8.4. Mobile courts 

As already mentioned, the vastness of some of the LAPSSET Corridor counties makes 
access to remedial mechanism challenging. It is therefore important for the government 
to establish mobile courts as part of its mandate to make justice accessible.80 Kenya 
UHFHQWO\�HVWDEOLVKHG�PRELOH�WUDI¿F�FRXUWV�LQ�HIIRUWV�WR�UHGXFH�URDG�DFFLGHQWV�81 Kenya could 
therefore borrow from these experiences and facilitate judges going to the communities 
WR�KHDU�D�FDVH�ZKHQ�LW�KDV�EHHQ�¿OHG��UDWKHU�WKDQ�H[SHFW�WKH�FRPPXQLWLHV�WR�UHSHDWHGO\�
come to the courts. This way, judicial remedies will be cheaper and more accessible to 
indigenous communities. 

8.5. Speed up legislative process 

Kenya has several important legislative measures in the pipeline. Among many others, 
WKHVH�LQFOXGH�D�&RPPXQLW\�/DQG�%LOO��D�0LQLQJ�%LOO��DQG�D�1DWXUDO�5HVRXUFHV�%HQH¿W�
Sharing Bill.82 Enhancing the consultation process, with a goal of speeding the adoption 
RI�WKHVH�ELOOV��ZLOO�UHGXFH�FRQÀLFWV�DQG�E\�H[WHQVLRQ�WKH�QHHG�IRU�DFFHVV�WR�UHPHGLHV�
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Conclusion: Lessons Emerging from Indigenous Peoples’ Experiences
Dr. Cathal M Doyle

The adoption of the UN Framework and Guiding Principles on Business and Human 
Rights by the Human Rights Council signalled an expansion of UN human rights regime 
into the arena of corporate responsibility. The objective of the Guiding Principles is 
to have a meaningful and practical impact on the lives of those whose rights are most 
affected by business activities. To meet this objective, the UN Human Rights regime, 
and the States which it comprises, must ensure that indigenous peoples – who suffer 
disproportionately from corporate related human rights abuses - have access to effective 
and culturally appropriate remedies. Failing to do so would undermine the credibility 
of the rights framework and principles which the UN has adopted. The case studies in 
this book paint a bleak picture of the current reality with regard to access to remedy 
as experienced by indigenous peoples. They suggest that improvements in the rhetoric 
around ensuring respect for their rights and access to effective remedy have yet to be 
UHÀHFWHG�LQ�6WDWH�DQG�FRUSRUDWH�SUDFWLFH��7KLV�FRQFOXGLQJ�FKDSWHU�KLJKOLJKWV�VRPH�RI�WKH�
OHVVRQV�DQG�NH\�¿QGLQJ�ZKLFK�HPHUJH�IURP�WKHVH�H[SHULHQFHV�DQG�SURYLGHV�D�V\QWKHVLV�
of the case study recommendations.

One of the important themes emerging from Dr. Dorough’s chapter is that the UN 
Declaration on the Rights of Indigenous Peoples (UNDRIP) provides indispensable 
guidance with regard to indigenous peoples’ enjoyment of their right to remedy. The 
'HFODUDWLRQ¶V�SURYLVLRQV�DUH�VXSSRUWHG�E\��DQG�UHÀHFWLYH�RI��D�JURZLQJ�ERG\�RI�KXPDQ�
rights standards and jurisprudence. Its provisions are mutually reinforcing and must be 
read together if they are to realize their goal of furthering indigenous peoples’ exercise 
RI�WKHLU�ULJKW�WR�VHOI�GHWHUPLQDWLRQ��$�QXPEHU�RI�WKRVH�SURYLVLRQV�VSHFL¿FDOO\�DGGUHVV�WKH�
issue of redress and remedy in relation to violations of indigenous peoples’ collective 
rights, providing a cultural appropriate framework for redress. This is particularly so in 
the context of impacts on lands, territories and resources, as well as impacts which are 
of a cultural or spiritual nature. The language of the Declaration provides the necessary 
ÀH[LELOLW\� WR� HQVXUH� WKDW� FRQVLGHUDWLRQ� LV� JLYHQ� WR� WKH� DIIHFWHG� LQGLJHQRXV� SHRSOHV¶�
perspectives in relation to how culturally appropriate remedial mechanisms should be 
VWUXFWXUHG�DQG�WKH�RXWFRPHV�WKH\�VKRXOG�GHOLYHU��7KLV�ÀH[LELOLW\�HQVXUHV�WKDW�UHPHGLHV�
will be consistent with the rights and status of the indigenous peoples in question. An 
important point which the chapter highlights is that under no circumstances should the 
right to redress under Article 28 of the Declaration be interpreted as legitimizing non-
consensual taking of lands, territories and resources. Interpreting the right to remedy in this 
way would, as pointed out by Dr. Dorough, be ill-informed, intellectually dishonest and 
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DOORZ�SUR¿W�PRWLYHV�WR�RYHUULGH�UHVSHFW�IRU�ULJKWV��$�FHQWUDO�SXUSRVH�RI�WKH�'HFODUDWLRQ�LV�
to remedy past wrongs and protect against future rights violations by requiring free prior 
and informed consent, and ensure that there is a right to remedy where such violations 
occur. Implementation of the access to remedy pillar of the UN Framework and Guiding 
Principles, as it pertains to indigenous peoples, therefore must proceed in a manner that 
is consistent with the indigenous rights framework as encapsulated within the UNDRIP.

The UN Guiding Principles include operational-level grievance mechanisms as a core 
component of the corporate responsibility to ensure access to remedy. These mechanisms 
are gaining increased attention and, if implemented in a manner that is consistent with 
indigenous rights, may contribute to redressing certain issues faced by indigenous 
peoples. The experiences of indigenous peoples in the cases studies presented in this 
book indicate an absence of such mechanisms on the ground. Where they do exist, 
they appear to be inadequate to address the core rights violations which the indigenous 
communities want remedied. At Cerrejón an operational-level grievance mechanism 
exists, and was included in the 2011 pilot project for the UN Guiding Principles. 
However, as the Wayuu case (chapter three) illustrates, community members, and their 
representative organizations, are either unaware of the mechanism, or perceive it as 
irrelevant or inadequate in terms of addressing their primary and underlying concerns 
in relation to the mining operation. In the Peruvian Pluspetrol case (chapter four), 
multi-sectorial roundtables have been established involving the State and the company, 
however, they have not resulted in active engagement by the company. One of the core 
recommendations made to the company is that it create and facilitate community access 
to effective remedial mechanisms.1 �,Q�WKH�0DKDQ�FRDO�PLQLQJ�FDVH�LQ�,QGLD��FKDSWHU�¿YH���
Hindalco plans to create a grievance mechanism are noted. However, no information 
is provided by the company as to the mechanism’s scope or how it will be established. 
Likewise in the Malaysian Baram Dam case (chapter six) it was noted that Sarawak 
Energy Berhad (SEB) does not have a functioning, accessible grievance mechanism. 
The Vietnamese company, Hoang Anh Gia Lai (HAGL), operating in Cambodia and 
Laos PDR (chapter seven), appears to have no operational-level grievance mechanism in 
place. The recommendations targeted at HAGL focus on the need for it to participate in 
the dispute mediation process led by the IFC-Compliance Advisor Ombudsman (CAO) 
in relation to the complaint of Cambodian communities, and to resolve disputes with 
FRPPXQLWLHV�LQ�/DRV�3'5��7KH�FDVH�DOVR�SRLQWV�WR�WKH�QHHG�IRU�LQWHUQDWLRQDO�¿QDQFLDO�
institutions to have effective grievance mechanisms in place to address allegations of 
ULJKWV�DEXVHV� LQ�SURMHFWV�ZKLFK� WKH\� IXQG�GLUHFWO\�RU� WKURXJK�¿QDQFLDO� LQWHUPHGLDULHV��
Similarly, the recommendation emerging from the Tanzanian experience (chapter eight) 
is that companies “establish operational-level grievance mechanisms in consultation 
with indigenous peoples for the purposes of fostering engagement and dialogue” while 
adhering to international human rights standards, including the right to free prior and 
informed consent (FPIC). The Kenyan case (chapter nine) points to the need for greater 
corporate investment in operational-level grievance mechanisms in accordance with the 
Guiding Principles, while simultaneously ensuring that the role of traditional and other 
community-based dispute resolution mechanisms is recognized and supported. 
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The practice of implementing operational-level grievance mechanisms was explored 
E\�'U��'R\OH�LQ�FKDSWHU�WZR�ZKLFK�EULHÀ\�DGGUHVVHV�IRXU�FDVHV��7KH�*XLGLQJ�3ULQFLSOHV¶�
2011 pilot project in relation to Cerrejón’s grievance mechanism in the territory of the 
Wayuu in Colombia demonstrates how internal company acceptance of the operational-
level grievance mechanism can be realized. However, it points to the importance of 
ensuring indigenous participation in the development of the mechanism if it is to have 
OHJLWLPDF\� DQG� UHOHYDQFH� IRU� LQGLJHQRXV� ULJKWV� KROGHUV�� 7KLV� YLHZ�ZDV� UHDI¿UPHG� LQ�
chapter three, which suggests that the Wayuu do not see the current mechanism as relevant 
to their primary concerns. The grievance mechanism which Sakhalin Energy operates in 
the territory of indigenous communities in Russia’s far-east provides an example of the 
importance of culturally appropriate mechanisms that address all of the issues relevant to 
indigenous peoples from the outset of operations. It also illustrates the role which donor 
agency requirements can play in promoting corporate respect for indigenous rights and 
the establishment of grievance mechanisms. Concerns which arise are the mechanism’s 
ineffectiveness in addressing power imbalances and the extent to which the company has 
EHQH¿WHG�IURP�WKH�DFWLRQV�RI�WKH�UHJLRQDO�DXWKRULWLHV�ZKLFK�KDYH�VHUYHG�WR�XQGHUPLQH�
indigenous self-determination. The experience of the Subanon of Mt Canatuan in the 
Philippines with TVIRD is positive in so far as it demonstrates the potential for corporate 
engagement with indigenous peoples’ customary dispute resolution and judicial systems. 
However, the Subanon are still awaiting culturally appropriate reparations, as demanded 
by the UN Committee on the Elimination of Racial Discrimination, for the destruction 
of their sacred mountain. The case therefore raises concerns around the failure of States 
and corporations to provide adequate reparations for violations of indigenous peoples’ 
territorial, cultural and self-determination rights. Finally, the experiences of the women 
and men whose rights were seriously violated by Barrick Gold Corporation’s security 
and police in Papua New Guinea and Tanzania raise serious concerns around the use 
of legal waivers, which foreclose an individual’s access to judicial avenues of redress, 
as part of settlements under operational-level grievance mechanisms. The key learning 
from these cases is that such waivers are inconsistent with the objectives of the Guiding 
Principles when viewed in light of indigenous rights standards, and that their use in the 
context of vulnerable groups can serve to further distort power relations and deny rights 
to remedy and justice.

The analysis of Mr. Berraondo and Wayuu women’s association in chapter three, 
of the effects of the Cerrejón coal mine on the Wayuu communities’ rights, suggests 
that there are two parallel realities in La Guajira, Colombia. One is that presented by 
the Wayuu communities - a reality of unremedied wrongs, on-going harms, including 
major environmental problems impacting on water and food and contributing to extreme 
poverty and huge discontent. The other reality, presented by Cerrejón, is one in which 
the company has contributed to the wealth of Guajira. It paints a picture of a world in 
which there are no problems as the company takes care of everything, including through 
its policy commitment to respect the Guiding Principles. However, Cerrejón’s policies do 
not include any reference to the rights of indigenous peoples, even though the company’s 
entire operation is located in indigenous peoples’ territories. From the perspective of the 
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Wayuu, Cerrejón’s actions are also inadequate as they failed to prevent negative impacts 
on their rights and consist of inadequate due diligence and remediation processes. 
Cerrejón has plans to further expand its operations. This would necessitate the rerouting 
of the Ranchería River and result in further major adverse impacts on the Wayuu. The 
company is attempting to proceed with these plans despite its legacy, the associated on-
going unremedied issues, and the absence of any guarantee of non-repetition of similar 
harm. The case demonstrates the range and nature of rights violations which arise in 
contexts where complaints of indigenous and tribal communities go unaddressed over 
extended periods. It highlights, not only the need for human rights due diligence to address 
indigenous peoples’ rights prior to any further expansion plans, but also the fundamental 
importance of publically recognizing legacy issues and addressing them in a manner that 
is satisfactory to the affected indigenous communities. 

In chapter four Ms. Raynal provided a detailed account of the serious impact of oil 
exploration on Peruvian Amazonian peoples in whose territories blocks 1AB and 8 are 
located. Despite the communities’ longstanding protests, neither the Peruvivan State 
nor Pluspetrol have taken the appropriate actions to provide redress. At the State level 
VLJQL¿FDQW� REVWDFOHV� H[LVW� WR� DFFHVV� WR� UHPHG\�� LQFOXGLQJ� D� ODFN�RI� LQIRUPDWLRQ� DQG� D�
lack of willingness of the responsible bodies to engage with the complaints made by the 
communities. As a result, there have been no remedies forthcoming to date in relation to 
WKH�FDVHV�WKH\�¿OHG��,Q�DGGLWLRQ��HQYLURQPHQWDO�RYHUVLJKW�ERGLHV�DUH�ZHDN��DQG�3OXVSHWURO�
has refused to accept their determinations where it has been sanctioned by them. 
Meanwhile, the actions of more powerful state bodies are geared towards implementing 
reforms and policies which promote extractive industries to the detriment of indigenous 
SHRSOHV¶�ULJKWV��7KLV�LV�UHÀHFWHG�LQ�WKH�IDFW�WKDW�����RI�WKH�FRXQWU\¶V�ODQGPDVV�LV�XQGHU�
PLQLQJ��RLO�DQG�JDV�FRQFHVVLRQV��ZLWK�����RI�WKH�RLO�FRQFHVVLRQV�ORFDWHG�LQ�WKH�$PD]RQ��
,Q�������IROORZLQJ�FRPPXQLW\�SUHVVXUH��WKH�6WDWH�¿QDOO\�FRQGXFWHG�LWV�¿UVW�HQYLURQPHQWDO�
assessment of the project. Based on this, it declared that the area was in a state of 
environmental and sanitary emergency, and initiated a process of dialogue involving the 
affected communities and the company. While this constituted a step towards ensuring 
redress, compliance with the declarations has been inadequate. In addition, Pluspetrol 
KDV�ZLWKGUDZQ�IURP�WKH�GLDORJXH�SURFHVV��VLJQL¿FDQWO\�ZHDNHQLQJ�LWV�SRWHQWLDO�WR�GHOLYHU�
effective remedies. Remedial actions taken to date have all been short term measures, 
such as the distribution of water and the provision of limited compensation to certain 
communities. They are disproportionate to the harms suffered and the damage caused, 
and lack measures to ensure that no further harm is caused. A particular concern relates 
to the uncertainty surrounding consultations on the renewal of the licence for block 1AB 
�QRZ�UHIHUUHG�WR�DV�EORFN�������)LQDOO\��DV�WKH�FDVH�VWXG\�SRLQWV�RXW��IURP�WKH�FRPPXQLWLHV¶�
perspective the issues which arise revolve around protection of territory and consequently 
DUH�RI�D�VWUDWHJLF�QDWXUH��$V�D�UHVXOW��WKH�FRQÀLFWV�ZKLFK�WKHVH�RSHUDWLRQV�KDYH�JHQHUDWHG�
will not be resolved by focusing exclusively on environmental analysis or access to water 
for consumption and health. Instead their resolution will have to involve addressing the 
fundamental territorial and self-governance rights of the affected indigenous peoples.
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It is worth noting that the Peruvian “law on the right to prior consultation” (la Ley del 
derecho al consulta previa), which aims to give effect to Peru’s international obligations 
XQGHU� ,/2�&RQYHQWLRQ� ����� KDV� WR� EH� LQWHUSUHWHG� LQ� D�PDQQHU� WKDW� LV� FRQVLVWHQW�ZLWK�
LQWHUQDWLRQDO� KXPDQ� ULJKWV� VWDQGDUGV�� /LNH� ,/2� &RQYHQWLRQ� ����� WKH� 3HUXYLDQ� ODZ�
acknowledges in article 3 that consent is the objective of consultations. Unlike ILO 
&RQYHQWLRQ�������ZKLFK�LV�VLOHQW�RQ�ZKDW�VKRXOG�KDSSHQ�ZLWK�FRQVHQW�LV�QRW�REWDLQHG���
article 15 of the Peruvian law states that following consultations and impact assessments 
D�¿QDO�GHFLVLRQ�ZLOO�EH�WDNHQ�E\�WKH�6WDWH��7KLV�LV�LQWHUSUHWHG�E\�VRPH�LQ�3HUX�DV�LPSO\LQJ�
that extractive industry projects located in indigenous territories can proceed in the 
absence of indigenous peoples’ FPIC. However, that same article 15 requires that, when 
taking such decisions, the State must ensure respect for indigenous peoples’ rights in 
DFFRUGDQFH� ZLWK� WKH� WUHDWLHV� LW� KDV� UDWL¿HG�� 7KH� MXULVSUXGHQFH� RI� WKH� +XPDQ� 5LJKWV�
Committee (HRC) in relation to the International Covenant on Civil and Political Rights 
�,&&35�� LV�RI�SDUWLFXODU� UHOHYDQFH� LQ� VXFK�FRQWH[WV�� ,Q������� LQ� LWV�GHFLVLRQ� LQ�Poma 
Poma v Peru the HRC instructed Peru that, under its ICCPR treaty obligations pertaining 
to indigenous peoples’ rights, “participation in the decision-making process must be 
effective, which requires not mere consultation but the free, prior and informed consent 
of the members of the community.” In light of this, the right to prior consultation as 
DI¿UPHG�XQGHU�WKH�3HUXYLDQ�ODZ�KDV�WR�EH�XQGHUVWRRG�DV�SURWHFWLQJ�WKH�ULJKW�RI�LQGLJHQRXV�
SHRSOHV�WR�ZLWKKROG�WKHLU�)3,&�IRU�DFWLYLWLHV�ZKLFK�KDYH�SRWHQWLDOO\�VLJQL¿FDQW�LPSDFWV�
on their rights, such as any extractive industry projects located in their territories. This 
LQWHUSUHWDWLRQ� LV� IXUWKHU� EROVWHUHG� E\� WKH� DI¿UPDWLRQ� E\� WKH� ,QWHU�$PHULFDQ� &RXUW� RQ�
+XPDQ�5LJKWV�RI�WKH�UHTXLUHPHQW�IRU�)3,&�DV�ÀRZLQJ�IURP�WKH�$PHULFDQ�&RQYHQWLRQ�
on Human Rights in its 2007 decision in Saramaka v Suriname and by the requirement 
for FPIC in the UNDRIP, the adoption of which in 2007 was actively supported by Peru.

0U��*RSDODNULVKQDQ¶V�DQDO\VLV�LQ�FKDSWHU�¿YH�RI�WKH�,QGLDQ�6WDWH¶V�DFWLRQV�LQ�UHVSRQVH�
to indigenous communities’ effort to obtain access to remedy in the context of the Mahan 
FRDO�PLQH�SRLQWV�WR�WKH�LQHIIHFWLYHQHVV�RI�WKH�UHVSRQVLEOH�LQVWLWXWLRQV�WR�IXO¿O�WKHLU�GXW\�WR�
protect rights and remedy wrongs. This ineffectiveness is as a result of their inaccessibility, 
abdication of responsibility, and being subverted or ignored by more powerful State and 
corporate actors. One of the clearest examples of this is the subversion of the gram sabhas 
(village assemblies) by the district administration. As a result the gram sabhas have 
been prevented from adopting resolutions protecting community forests as envisaged 
under the Forest Rights Act. Instead, forged resolutions have been issued in favour of 
the project legitimizing permits to use the forest land for mining purposes. Even the 
denouncement of the forgery by the Minister of Tribal Affairs and the mobilization of 
WKH�FRPPXQLWLHV�IDLOHG�WR�WULJJHU�DFWLRQ�E\�WKH�SROLFH��2Q�WKH�RWKHU�KDQG��GLVWULFW�RI¿FLDOV�
DQG�WKH�FRPSDQ\�KDYH�¿OHG�FLYLO�DQG�FULPLQDO�FKDUJHV�DJDLQVW�WKH�YLOODJHUV��OHDGLQJ�WR�
four arrests in May 2014. Defamatory articles have also appeared in the media citing 
a leaked Intelligence Bureau report in relation to those opposing the project, alleging 
they are merely acting on behalf of “foreign funded NGOs”, in particular Greenpeace 
India. The case demonstrates the corrosive role which the power of corporate actors, and 
State actors aligned with corporate interests, plays in denying access to remedies and 
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undermining of State institutions, even in contexts where constitutional and legislative 
frameworks afford protections to indigenous and tribal peoples’ rights, as is the case 
with the powers of the gram sabhas under the Forest Rights Act. The case points to 
the need to shift the locus of power from centralized State institutions to community 
controlled structures and processes, such as the gram sabhas This, rather than the creation 
of new State institutions and legislation, is what is required for genuine empowerment 
RI� LQGLJHQRXV�FRPPXQLWLHV��7KH�FDVH�DOVR�DGGUHVVHV� WKH� LPSOLFDWLRQV� IRU� WKH�¿QDQFLDO�
sector of this process of subversion of State institutions. As a counterbalance, and to 
reduce the risk exposure in the sector, it proposes that greater attention be accorded to the 
UHVSRQVLELOLWLHV�RI�¿QDQFLDO�DFWRUV�IXQGLQJ�VXFK�SURMHFWV�WR�HQVXUH�UHVSHFW�IRU�LQGLJHQRXV�
peoples’ rights, including the requirement for their free prior and informed consent.

The Baram Dam case in Malaysia, outlined in chapter six by Asia Indigenous Peoples 
Pact, describes the harsh reality which community members face in the absence of 
HIIHFWLYH� ULJKWV� VDIHJXDUGV� DQG� UHPHGLDO� PHFKDQLVPV�� )DFLQJ� WKH� SURVSHFW� RI� ������
to 20,000 people being displaced, community members have resorted to physically 
preventing the dam construction from proceeding by blockading the site for over a year. 
Financial inducements to accept the project, harassment and detention of those who 
oppose the project, and interference in the appointment of village headmen and chiefs, 
have rendered consultation processes ineffective. According to the Indigenous Peoples 
Network of Malaysia (JOAS) many of the country’s indigenous communities have 
¿OHG�FRXUW�FDVHV�LQ�RUGHU�WR�KDYH�WKHLU�ODQG�FODLPV�YDOLGDWHG��+RZHYHU��WKHVH�FDVHV�DUH�
rendered moot due to delays, as injunctions are not issued, thereby enabling development 
projects to proceed and cause irreversible harm before claims are addressed. In addition, 
language barriers and culturally inadequate court procedures, in particular around cross 
examination, constitute major obstacles for indigenous peoples to access to remedy 
through the courts. The case therefore highlights the challenges to access to remedy where 
indigenous peoples are not afforded an opportunity to meaningful participation in the 
SODQQLQJ�RI�ODUJH�VFDOH�SURMHFWV��DQG�GH¿FLHQFLHV�LQ�MXGLFLDO�SURFHVV�SUHYHQW�WKHP�IURP�
ensuring that indigenous rights safeguards are respected before project are implemented. 
It also highlights the important role which customary law should play in any dispute 
resolution process if barriers to access to justice are to be addressed. Another interesting 
aspect of the case is that the dam will serve to provide energy for export to Indonesia 
via cross-border power transmission lines which the Asian Development Bank (ADB) 
is funding. The ADB rejects the argument of the affected indigenous peoples and their 
support organizations that it bears some responsibility to ensure that the associated dam 
building project proceeds in accordance with its safeguards in relation to indigenous 
peoples’ rights. It holds that the dam is not an “associated facility” of the power lines, 
and therefore the safeguards do not apply. However, the communities argue that the dams 
DUH�E\�GH¿QLWLRQ�³DVVRFLDWHG�IDFLOLWLHV´��JLYHQ�WKDW�WKH�YLDELOLW\�RI�WKH�WUDQVPLVVLRQ�OLQH�
project depends entirely on their construction. This is related to the question as to the 
extent of the ADB’s responsibility as a result of its business relationships with other 
SDUWLHV��7KH�UHTXLUHPHQW�XQGHU�WKH�*XLGLQJ�3ULQFLSOH����LV�RI�UHOHYDQFH�KHUH��DV�LW�KROGV�
that responsibility in such scenarios is a function of the “enterprise’s leverage over the 
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entity concerned, how crucial the relationship is to the enterprise, the severity of the 
abuse, and whether terminating the relationship with the entity itself would have adverse 
human rights consequences”. Given the leverage which the ADB holds in this context, 
the potential severity of the abuse for the affected communities, and the absence of any 
remedy from the State or corporation, a strong argument can be made that the Bank does 
LQGHHG�KDYH�D�VXEVLGLDU\�UHVSRQVLELOLW\�WR�XVH�LWV�LQÀXHQFH�LQ�RUGHU�WR�HQVXUH�UHVSHFW�IRU�
the communities’ rights and that its safeguard consequently should apply.

&KDSWHU�VHYHQ�DOVR�DGGUHVVHV�WKH�UHVSRQVLELOLWLHV�RI�¿QDQFLDO�LQVWLWXWLRQV��LQ�WKLV�FDVH�
the International Financial Institution (IFC), the private sector arm of the World Bank. 
Mrs Yun Mane describes how HAGL’s operations have been associated with illegal 
seizures of farming and grazing lands and the destruction of forests and sacred sites, and 
the adverse environmental impacts in 17 indigenous communities located in the districts 
of Andong Meas and O’Chum, Ratanakiri Province, Cambodia. No compensation 
was provided for the communal losses and compensation at the household level was 
inadequate and only accepted due to the absence of any alternatives. The operations 
were in breach of Cambodian laws and IFC safeguard policies (in particular in relation to 
transparency, indigenous peoples rights and environmental protections), while IFC itself 
failed to ensure that the project was subject to prior review and approval and that the 
client had the capacity to implement it in an appropriate manner. A range of non-judicial 
mechanisms were pursued, however, the proposed solutions offered inadequate protection 
to indigenous peoples’ land and cultural rights. Judicial remedies were not pursued, as 
the communities perceived the mechanisms to be ineffective and corrupted, serving 
primarily to legitimize forced evictions and prosecute human and land rights defenders. 
International attention following the 2013 Global Witness report entitled Rubber Barons 
led to disinvestment by Swiss-based CBR Investments and attention being focused on 
Deutsche Bank and the IFC. In February 2014, the communities and their supporting 
organizations lodged a complaint with the IFC-Compliance Advisor Ombudsman 
(CAO). The CAO’s assessment was concluded in May 2014 and led to the complainants 
and the company agreeing to engage in a voluntary dispute resolution process, which 
the CAO is leading. Part of that process is to provide community representatives with 
capacity building around negotiation and bargaining and to establish the ground rules for 
negotiations. In addition, HAGL committed to a moratorium for a number of its projects 
until 30 November 2014. However, community reports indicate that a number of its 
subsidiaries are nevertheless continuing to clear community forests. One of the important 
lessons from the case is the constructive role which the dispute resolution processes of 
¿QDQFLDO�LQVWLWXWLRQV�FDQ�SOD\�LQ�SURYLGLQJ�D�WUXVWHG�PHFKDQLVP�WR�ZKLFK�FRPPXQLWLHV�
have access. The case also points to the need for greater due diligence in relation to 
indigenous peoples’ rights and more effective oversight of project implementation by 
¿QDQFLDO�LQVWLWXWLRQV��LQ�SDUWLFXODU�ZKHUH�¿QDQFLDO�LQWHUPHGLDULHV�DUH�LQYROYHG�

The Tanzanian experience addressed in chapter eight by Mr. Laltaika points to the need 
for measures which are aimed at facilitating Foreign Direct Investment (FDI) to go hand 
in hand with the recognition of the rights of those indigenous communities who stand 
to be most impacted by investment projects. The 25 year struggle of the communities 
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in the Sukenya Farm case demonstrates that the failure to ensure rights are adequately 
safeguarded during the project planning stages creates a legacy of rights violations with 
long term effects. This threatens the pastoralist’s way of life, undermines legal certainty 
IRU� LQYHVWRUV� DQG� FUHDWHV� VLJQL¿FDQW� UHSXWDWLRQDO� ULVN� IRU� FRPSDQLHV� LQYROYHG� LQ� WKH�
project. The case also highlights the barriers which indigenous peoples in Tanzania face 
when engaging with the judicial system and the importance of ensuring access to courts 
in the home country of corporations if remedies are to be realized. A second, extremely 
important, point which emerges from the case study is that discriminatory perspectives in 
relation to indigenous peoples – such as those which belittle their contribution to society 
or their right to exist as distinct peoples with their own way of life – facilitate rights 
YLRODWLRQV�DQG�VHUYH�DV�PDMRU�EDUULHUV�WR�DQ\�SURVSHFW�RI�DFFHVV�WR�UHPHG\��$�VLJQL¿FDQW�
divergence exists between the duties which States such as Tanzania have accepted under 
human rights law and their – frequently rights denying - interpretation of the conditions 
under which economic development should, or can, proceed. This indicates the urgent 
need for education of legislators, policy makers and the judiciary with regard to human 
rights standards, in particular those related to the rights of indigenous and tribal peoples 
within their borders. In these contexts, the independent responsibility of corporations to 
respect indigenous peoples’ rights gives rise to a heightened due diligence requirement 
and the need for corporations to ensure that their development projects only proceed in a 
manner that is consistent with the rights of indigenous peoples. This can be guaranteed by 
holding good faith consultations to obtain their free prior and informed consent during the 
project planning phase when the initial investment decisions are being made. Within such 
a framework, the development of operational-level grievance mechanisms in conjunction 
with the affected indigenous peoples has the potential to act as an important contribution 
to effective access to remedy.

A number of important lessons emerge from the experiences of indigenous peoples 
in Kenya in the context of the Lamu-Port-South-Sudan-Ethiopia Transport (LAPSSET) 
Corridor. The case study by Mr. Sena highlights the experiences of three distinct 
communities all of which chose to engage different remedial mechanisms – ranging from 
traditional dispute resolution systems, to judicial proceedings, to international human 
rights mechanisms. While different lessons emerge from each of the three experiences, 
RQH�RI�WKH�LPSRUWDQW�RYHUDUFKLQJ�¿QGLQJV�LV�WKDW�WKH�PRUH�RUJDQL]HG�D�FRPPXQLW\�LV��DQG�
the stronger its local governance structures are, the better it is placed to capitalize on the 
available redress mechanisms - be they at the local, national or international levels. This 
has implications for companies and the State, as well as communities, as the certainty 
associated with decisions made by strong community structures provides a context within 
which investment risk is reduced and enables communities to negotiate from a position 
of greater unity and power. A second important lesson from the case is that it is essential 
for communities to have access to a broad range of remedial mechanisms. There is no 
³RQH�VL]H�¿WV�DOO´�LQ�WHUPV�RI�DGGUHVVLQJ�WKH�UDQJH�RI�ULJKWV�YLRODWLRQV�DQG�LVVXHV�ZKLFK�
indigenous peoples face even within a single project, let alone within a given national or 
regional jurisdiction. This implies that respect for local level traditional dispute resolution 
processes is essential, as is the strengthening of judicial and non-judicial avenues at the 
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national level. The latter, necessitates the removal of any barriers to access to the courts 
and to justice, such as issues around locus standi, for indigenous peoples or discriminatory 
perspectives in relation to their way of life. Improving the landscape of remedies also 
implies that States need to be more reactive to recommendations and decisions of regional 
and international mechanisms. Access to the range of remedial mechanisms which operate 
LQ�LVRODWLRQ�IURP�RQH�DQRWKHU�LV�DOVR�LQVXI¿FLHQW�WR�HQVXUH�HIIHFWLYH�RXWFRPHV��7R�UHDOL]H�
this mechanisms have to work in a complementary manner, with escalation channels 
available where a particular mechanism is ill suited or inadequate to address a particular 
grievance or complaint. The third lesson which emerges from the three experiences with 
access to remedy is the importance of access to independent legal assistance and expert 
advice. In the Kenyan context this is something that could be improved by providing 
incentives to educated community members to return to assist their communities in their 
pursuit of access to remedy.

The role and voice of indigenous women in ensuring access to remedy, in assessing 
impacts and in decision-making processes arose in a number of the case studies. In 
the Cambodian case one of the key activists in seeking access to remedy on behalf 
of indigenous peoples is Mrs. Kha Sros, an indigenous Kui. In Colombia, the Wayuu 
women’s association are at the forefront of protecting their communities’ rights and 
demanding control over decisions impacting on their future. In the Peruvian case it was 
noted that there are particularly profound impacts on the rights of women to health as a 
result of pollution arising from oil exploration. The rape of women by security at Barrick 
Gold Corporation’s mine in Papua New Guinea offers a clear example of the need for 
culturally appropriate gender sensitive judicial and non-judicial mechanisms. As the 
author and Jill Carino have noted in the context FPIC processes there is a need for them 
to be

comprehensive and respect the collective and individual rights of indigenous peoples, 
including the rights of indigenous women. Corporations and other actors should not, 
however, generalize and assume that women are excluded in all indigenous peoples’ 
decision-making processes. There are many indigenous peoples where women have 
leading roles in decision making. It is also possible for communities to institute their 
own mechanisms to address issues around the lack of women’s participation where 
such issues exist. Women should be empowered to participate, but this must happen 
through internal procedures in a culturally appropriate manner and not be as a result 
of imposed procedures. Indigenous cultures are not static, and capacity-building 
with communities through culturally appropriate mechanisms can help them in 
addressing such issues.2

A similar logic applies to the issue of remedial mechanisms which should be gender 
sensitive and respect the collective and individual rights of indigenous women in their 
design and operation. However, in the exercise of their right to self-determination 
indigenous communities themselves, and in particular the women who form a part of 
them, should be the ones to determine how these processes should operate and what they 
deem to be culturally appropriate and gender sensitive in terms of structures, processes 
and outcomes.
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Each of the cases addressed in the book shed light on difference aspects of the multiple 
challenges and barriers indigenous peoples face when seeking access to remedy and 
justice. Some of the communities in the case studies were relatively fortunate, in so 
far as they had access to some legal or technical assistance from international NGOs. 
That said, even in the case of those communities, it is extremely rare that they have 
an opportunity to present their experiences to a broader audience and to share their 
important lessons and insights. The number of indigenous communities throughout the 
world who are facing similar issues, and the incommensurability of their urgent need for 
OHJDO�DVVLVWDQFH�ZLWK�WKH�OLPLWHG�OHJDO�VXSSRUW�DYDLODEOH�WR�WKHP��LQGLFDWHV�WKDW�VLJQL¿FDQW�
¿QDQFLDO�FRPPLWPHQWV�DUH�UHTXLUHG�WR�HQVXUH�DFFHVV�WR�UHPHG\��+RPH�DQG�KRVW�6WDWHV�DQG�
corporations whose activities impact on indigenous peoples, have an obligation to ensure 
that funding mechanisms are established, and independently administered, to provide 
WKHVH�FRPPXQLWLHV�ZLWK�WKH�QHFHVVDU\�OHJDO�DQG�WHFKQLFDO�DVVLVWDQFH��7KLV�GH¿FLHQF\�LQ�
legal assistance also demonstrates the need for more effective, accessible and culturally 
appropriate non-judicial mechanisms. By working in respectful partnerships with 
indigenous peoples such mechanisms can be designed, enhanced and operated in a manner 
which can facilitate greater respect for indigenous peoples’ rights and the realization of 
their right to redress. 

Finally, a common underlying theme which emerges from all of the case studies is 
that power, rather than law, remains the dominant force in shaping relations between 
indigenous peoples and corporate and State actors. This is why judicial remedies, laws 
and institutions continue to be regarded by indigenous peoples as serving the interests 
of business but as inaccessible to them and ineffective for their needs. The obstacles 
and barriers to access to effective remedy can only be tackled when the implications of 
this power dynamic are acknowledged and addressed. This calls for a far greater focus 
than currently exists on investment in, and support for, the empowerment of indigenous 
peoples. Through genuine empowerment strategies developed in partnership with 
indigenous peoples, concrete steps can be taken to address these power imbalances and 
create a context within which self-determination rights can be asserted and meaningful 
remedies accessed.

1 Author’s  translation,  original  recommendation to the  company in Spanish  was: “Crear  y  facilitar  el  acceso  de   
ODV��FRPXQLGDGHV��D��PHFDQLVPRV��GH��UHFODPDFLyQ��H¿FDFHV´�
2�'R\OH�&��	�-��&DULxR��������0DNLQJ�)UHH�3ULRU�DQG�,QIRUPHG�&RQVHQW�D�5HDOLW\��,QGLJHQRXV�3HRSOHV�DQG�WKH�
Extractive Sector (London: Middlesex University, PIPLinks, ECCR)
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Recommendations

Each of the case studies concluded with a number of recommendations in relation to 
access to remedy in the particular context in question. This closing section provides a 
consolidated synthesis of those recommendations, grouped according to the actors to 
which they are targeted.

To corporations:

1. publically recognize negative impacts caused by their operations, commit to 
providing remediation, and take tangible steps to realize this, including through 
reaching agreements with the affected communities in accordance with the 
Guiding Principles;

2. revise policies to recognize international indigenous rights standards, including 
FPIC, and perform updated impact assessments in conjunction with the affected 
communities, making them publically available as soon as they are completed;

3. establish, in conjunction with directly and indirectly affected communities: 

o protocols for dialogue, consultation and participation in accordance 
ZLWK�LQWHUQDWLRQDO�VWDQGDUGV�DV�DI¿UPHG�LQ�,/2�&RQYHQWLRQ�����DQG�WKH�
UNDRIP;

o mitigation plans and permanent monitoring systems with the participation 
of indigenous authorities;

4. decontaminate and rehabilitate affected areas and take urgent measures to prevent 
further environmental harms, in particular oil spills and water pollution, ensuring 
transparency when and where contamination occurs; 

5. comply with State imposed sanctions and avoid contesting them or inappropriately 
LQÀXHQFLQJ�WKH�6WDWH�ZKHQ�LW�LV�DWWHPSWLQJ�WR�HQVXUH�FRPSOLDQFH�ZLWK�LQGLJHQRXV�
peoples’ rights; 

��� FRQGLWLRQ� LQYHVWPHQW� RQ� 6WDWH� FRPSOLDQFH� ZLWK� WKH� GXW\� WR� FRQVXOW� ZLWK�� DQG�
obtain the FPIC of, directly and indirectly affected indigenous peoples; 

7. ensure the public disclosure of key documents relating to investment projects 
and make information on investments and bidding processes for concessions, 
as well as on future plans, accessible to indigenous peoples and their support 
organizations in a language and form understood by them;

Recommendations
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8. ensure that consultations are meaningful, inclusive and accessible to all affected 
peoples and communities with due consideration given to their rights, perspectives 
and current livelihood activities; 

��� VXSSRUW� DQG� SDUWLFLSDWH� LQ� GLVSXWH� PHGLDWLRQ� SURFHVV� DQG� DGKHUH� WR� WKHLU�
recommendations and avoid all potentially harmful activities, in particular 
in relation to land and resource usage, while dispute resolution processes are 
ongoing; 

10. ensure that communities are fully informed about all accessible grievance 
PHFKDQLVPV��LQFOXGLQJ�WKRVH�RI�¿QDQFLDO�LQVWLWXWLRQV��GXULQJ�)3,&�SURFHVVHV��DQG

11. ensure that operational-level grievance mechanisms:
o function from the project outset within a framework of due diligence, 

SDUWLFLSDWRU\�LPSDFW�DVVHVVPHQWV��DQG�EHQH¿W�VKDULQJ�DJUHHPHQWV�
o are formalized in FPIC based agreements giving rise to contractual 

obligations to address rights violations;
o are developed, operated and overseen in conjunction with indigenous 

peoples;
o are based on respect for their judicial institutions, customary laws and 

practices;
o address all grievances irrespective of the means through which they are 

submitted;
o provide agreed channels for escalation and adjudication of disputes in a 

timely manner;
o LQWHUIDFH� HIIHFWLYHO\� DQG� HI¿FLHQWO\� ZLWK� H[LVWLQJ� MXGLFLDO� DQG� QRQ�

judicial mechanisms and under no circumstances obstruct access to these 
mechanisms;

o are transparent and based on trusted independent third party monitoring;
o guarantee culturally appropriate compensation that is fair, just and 

equitable; and
o are gender sensitive and designed with the rights and interests of women, 

youth and the elderly in mind.

To host States:

1. promptly revise legislative frameworks, including those which relate to settlements 
and compensation, so that they are compliant with indigenous peoples’ rights and 
fully enforce them, including obliging businesses to ensure that their operations 
are rights-based;

2. adopt urgent measures to avoid environmental harms and require companies to 
decontaminate lands and water, suspending the issuance of concessions until 
environmentally affected areas are fully rehabilitated and legal protections 
guaranteed;
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3. demarcate and title indigenous territories, recognize their governance structures 
and investigate with the indigenous peoples concerned alternative non-extractive 
forms of development and ensure their effective participation in strategic land 
and resource use planning;

4. recognize and protect the self-determination rights of indigenous authorities and 
communities, in particular their right to give or withhold FPIC for land use and 
mining activities;

��� SURWHFW�DQG�IXO¿O�WKH�HFRQRPLF��VRFLDO��FXOWXUDO��HQYLURQPHQWDO��FLYLO�DQG�SROLWLFDO�
rights in accordance with the indigenous peoples’ own perspectives on their needs 
and ensure that they are provided with basic services in a manner acceptable to 
them;

��� FRQGXFW� SDUWLFLSDWRU\� DVVHVVPHQWV� DGGUHVVLQJ� KHDOWK�� HQYLURQPHQWDO�� VRFLDO��
cultural and economic impacts of proposed projects;

7. hold good faith consultations with indigenous peoples and obtain their FPIC 
before issuing concessions or licences for projects impacting on indigenous 
peoples’ rights;

8. establish an independent participatory monitoring mechanism to oversee project 
operations and the effectiveness of grievance mechanisms with the participation 
of the indigenous experts and the affected indigenous peoples;

��� UHTXLUH� FRUSRUDWLRQV� WR� FRQGXFW� GXH� GLOLJHQFH� DGGUHVVLQJ� LQGLJHQRXV� SHRSOHV¶�
rights and to conduct participatory environmental, social and cultural impact 
assessments, wherever they may potentially be impacted by a proposed project;

10. require corporations to prepare a plan in conjunction with indigenous peoples 
providing culturally appropriate timeframes and adequate budgets and oversight 
and grievance mechanisms for FPIC seeking processes;

11. publically apologize for harms caused as a result of business activities in indigenous 
peoples’ territories and investigate and sanction companies for violations of 
rights, obliging them to properly compensate communities and rehabilitate areas, 
based on the communities own recommendations, for harms caused and the use 
of their lands;

12. stop criminalization, or any form of harassment of community members who 
assert their rights and seek redress in the context of business related human rights 
violations, and take urgent action to punish those responsible in cases where 
harassment or intimidation occurs;

13. speed up the processing of complaints by establishing special courts, or tribunals 
staffed by trusted legal experts on indigenous rights, which could serve as 
escalation channels for other grievance mechanisms. In the case of nomadic 
peoples establishing mobile courts (i.e. courts which go to the communities) 
should be considered;
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14. create independent credible mediation mechanisms, making use of indigenous 
customary law as appropriate, in order to support judicial processes aimed at 
addressing disputes;

15. strengthen the role of National Human Rights Institutions in addressing indigenous 
peoples rights in the context of corporate activities impacting on them, and ensure 
that indigenous peoples rights are adequately addressed in National Action Plans 
aimed at implementing the Guiding Principles;

����IDFLOLWDWH� FRPPXQLW\� DFFHVV� WR� HIIHFWLYH� MXGLFLDO� DQG� QRQ�MXGLFLDO�PHFKDQLVPV�
DQG�SURYLGH�WKHP�ZLWK�WKH�QHFHVVDU\�¿QDQFLDO�DQG�WHFKQLFDO�DVVLVWDQFH��LQFOXGLQJ�
legal aid and advice in the context of strategic litigation and efforts to obtain 
redress;

����DGRSW�¿QDQFLDO�UHJXODWLRQV�WR�HQVXUH�WKDW�LQYHVWPHQW�IXQGLQJ�LV�RQO\�DXWKRUL]HG�
for projects which respect indigenous rights, including the requirements for FPIC 
and effective grievance mechanisms;

����VXSSRUW� GLVSXWH� UHVROXWLRQ� SURFHVVHV� RI� LQWHUQDWLRQDO� ¿QDQFLDO� LQVWLWXWLRQV� DQG�
ensure that outcomes respect internationally recognized indigenous rights and 
are swiftly enforced;

����UHVSHFW�WKH�UHTXHVWV�RI�DIIHFWHG�FRPPXQLWLHV�IRU�ODQG�UHVWLWXWLRQ�DQG�HQVXUH�WKDW�
all compensation and reparations are culturally appropriate and acceptable to the 
affected communities; and

����HQVXUH� DGHTXDWH� ¿QDQFLQJ� RI� LQGLJHQRXV� SHRSOHV¶� DXWRQRPRXV� JRYHUQDQFH�
structures in accordance with article four of the UNDRIP.

To home States:

1. where necessary modify legal frameworks to facilitate companies registered in 
their jurisdictions being brought to account for violations of indigenous peoples’ 
rights overseas;

2. conduct and publicize participatory evaluations of the risks and impacts of their 
companies’ operations on the rights of affected indigenous peoples overseas; 

3. guarantee the enjoyment of the right to effective, accessible and timely remedy 
through both judicial and non-judicial mechanisms which ensure adequate 
reparations in the form of restitution, compensation, rehabilitation and non-
repetition;

4. provide communities alleging corporate related human rights violations with 
WKH� QHFHVVDU\� OHJDO� DQG� WHFKQLFDO� H[SHUWLVH�� DV� ZHOO� DV� ¿QDQFLDO� UHVRXUFHV�� WR�
access these judicial and non-judicial mechanisms and conduct civil and criminal 
investigations of companies, where appropriate sanctioning them for rights 
violations;
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5. participate in the on-going UN process aimed at ensuring that transnational 
corporations and other business enterprises are held to accountable for violations 
of human rights (this recommendation applies to both home and host States).

To international and regional human rights systems:

1. request information from home and host States, and where appropriate companies, 
in relation to measures that have been adopted to enable victims to access effective 
remedial mechanisms;

��� LVVXH� ¿QGLQJV� DQG� UHFRPPHQGDWLRQV� RQ� PHDVXUHV� WKDW� VKRXOG� EH� DGRSWHG� WR�
address the situation of indigenous peoples whose human rights are affected by 
corporate activities;

3. support the establishment of effective grievance mechanisms addressing 
complaints of indigenous peoples on business operations affecting them; and

4. include the establishment of a complaints mechanism in mandate of the ASEAN 
Intergovernmental Commission on Human Rights.

7R�LQGXVWU\�ERGLHV�DQG�FHUWL¿FDWLRQ�VFKHPHV�

1. develop policies and safeguards which are consistent with international indigenous 
rights standards, including FPIC, and provide indigenous peoples with access to 
grievance mechanism which offer mediation and where sought adjudication in 
relation to alleged human rights harms caused by their members.

7R�¿QDQFLDO�LQVWLWXWLRQV�DQG�LQYHVWRUV�

1. ensure that due diligence addressing indigenous peoples’ rights is conducted for 
all projects impacting on them and monitor client compliance with international 
standards;

2. ensure that robust environmental, cultural, spiritual and social impact assessments 
are conducted and that indigenous peoples FPIC is obtained for projects impacting 
on their rights;

��� UHYLHZ�DOO�GLUHFW�DQG�LQGLUHFW��L�H��WKURXJK�¿QDQFLDO�LQWHUPHGLDULHV��LQYHVWPHQWV�
to identify any projects with potential impacts on indigenous peoples and ensure 
access to effective culturally appropriate grievance mechanisms;

4. ensure that the violations are redressed in accordance with the process and outcomes 
sought by communities, including maintaining investments until disputes are 
resolved if communities hold that divestment would be disadvantageous for 
redress;

5. be proactive and initiate investigations in situations where communities are not 
in a position to raise their grievances and facilitate dispute resolution processes 
where appropriate;

��� UHTXLUH�FOLHQWV�WR�IXOO\�LQIRUP�LQGLJHQRXV�SHRSOHV�RI�DOO�JULHYDQFH�PHFKDQLVPV��
LQFOXGLQJ�WKRVH�RI�¿QDQFLDO�LQVWLWXWLRQV��DV�SDUW�RI�WKHLU�)3,&�VHHNLQJ�SURFHVVHV�
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7. grievance mechanisms should 

o clearly identify sanctions for any violations committed 

o result in disinvestment from projects where requested by indigenous 
SHRSOHV�LQ�WKH�FRQWH[W�RI�VLJQL¿FDQW�DGYHUVH�LPSDFWV�RQ�WKHLU�ULJKWV��

o ensure compensation of victims and rehabilitation of lands and resources 
LQ�D�PDQQHU�LGHQWL¿HG�E\�WKH�DIIHFWHG�LQGLJHQRXV�SHRSOHV�WKHPVHOYHV�

o provide for negotiation and mediation on mutually agreed terms and the 
participation of independent third parties;

o reach a determination where mediation is not possible or is not seen as 
DSSURSULDWH�E\�WKRVH�¿OLQJ�WKH�FRPSODLQW�

8. ensure the proper implementation of policies and safeguards on indigenous 
peoples and guarantee that they are fully aligned with the UNDRIP and apply 
irrespective of the terms used by States to categorize indigenous peoples.

To the international community:

1. urge States to suspend all new projects until the legislative, policy and institutional 
reforms necessary to uphold indigenous peoples have been fully implemented; 
and

2. support communities in their complaints to judicial and non-judicial mechanisms 
and advocate for these mechanisms to ensure that remedies are adequate, culturally 
appropriate and proportionate to harms.

To the UN Work Group on Business and Human Rights (in keeping with Human 
Rights Council resolution A/HRC/26/L.1 2014):

��� LQFOXGH�D�VSHFL¿F�IRFXV�RQ�LQGLJHQRXV�SHRSOHV¶�ULJKWV�LQ�LWV�DJHQGD�LWHP�RQ�WKH�
issue of access to remedy, judicial and non-judicial, for indigenous victims of 
business-related human rights abuses, in order to achieve more effective access 
to judicial remedies at the Forum on Business and Human Rights, and

2. ensure the full and effective participation of indigenous peoples in the consultative 
process with States in 2015, to explore and facilitate the sharing of legal and 
practical measures to improve access to remedy, judicial and non-judicial, for 
YLFWLPV� RI� EXVLQHVV�UHODWHG� DEXVHV�� LQFOXGLQJ� WKH� EHQH¿WV� DQG� OLPLWDWLRQV� RI� D�
legally binding instrument.

To civil society organizations:

1. cooperate with indigenous communities to strengthen their capacity to engage 
in dispute resolution processes and support them in monitoring activities and 
publically reporting on violations of their rights. 
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)LQDOO\��JRRG� IDLWK�GLDORJXH� LV�QHFHVVDU\�EHWZHHQ�FRUSRUDWLRQV�� LQWHUQDWLRQDO�¿QDQFLDO�
institutions, representatives of indigenous peoples, civil society, States and the international 
community in relation to grievance mechanisms and access to remedy, addressing: 

1. the role which the international community, civil society actors and academia 
could play in the development, oversight and scaling up of indigenous rights-
compliant operational-level grievance mechanisms; 

2. how to ensure that indigenous peoples’ customary institutions and laws, or hybrid 
dispute resolution systems developed by indigenous communities, are accorded 
appropriate respect and resourcing in dispute resolution processes and that 
operational-level grievance mechanisms are entrenched in contractually binding 
FPIC agreements; 

3. government and corporate respect for the collective and individual rights of 
indigenous women, youth and the elderly, ensuring, through the use of indigenous 
peoples’ own mechanisms, their effective participation in impact assessments and 
consultation and consent seeking processes;

��� ¿QDQFLDO�PDQDJHPHQW�DQG�RYHUVLJKW�VWUXFWXUHV�WR�HQVXUH�WKDW�FRPSDQ\�¿QDQFHG�
grievance mechanisms operate in a truly independent manner; 

��� PHFKDQLVPV� DQG� ¿QDQFLDO� UHVRXUFHV� WR� HQVXUH� HPSRZHUPHQW� RI� LQGLJHQRXV�
peoples; 

��� FDSDFLW\� EXLOGLQJ� LQ� UHODWLRQ� WR� LQGLJHQRXV�SHRSOHV¶� ULJKWV� LQ� FRUSRUDWLRQV� DQG�
States; and

7. steps to acknowledge the legacy of extractive industry activities and initiate 
processes of reconciliation, in cooperation with indigenous peoples, with the aim 
of providing culturally appropriate compensation and redress and the building of 
rights-based relationships.
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Pastaza Corrientes Tigre Marañon

Declaration of 
25/03/2013 for 
���ZRUNLQJ�GD\V��
0RGL¿HG�������������
IRU����ZRUNLQJ�GD\V� 1

Declaration of 
����������IRU����
working days. 
Prolonged on 
������������IRU����
working days.2

Declaration of 
�����������IRU����
working days.3

Declaration of 
�����������IRU����
working days.4

District of Andoas 
and Pastaza (areas 
indicated on a map) 
����FRPPXQLWLHV�

11 native communities5 10 communities and 
areas included in the 
PAC�

17 localities, areas 
included in the PAC 
and zones affected by 
the pipeline7

Water treatment 
and sanitation for 
human consumption; 
health monitoring of 
drinking water quality; 
diagnosis of existing 
water and sanitation 
treatment systems 
infrastructure in 
priority locations.

Water supply for 
human consumption; 
improvements in 
the water treatment 
systems and in the 
disinfection of drinking 
water in priority zones

Water supply for 
human consumption; 
health monitoring of 
drinking water quality; 
improvement in the 
water treatment systems; 
diagnosis of existing 
water and sanitation 
treatment systems 
infrastructure in priority 
locations

Water supply for 
human consumption; 
health monitoring 
of drinking water 
quality; diagnosis of 
existing water and 
sanitation treatment 
systems infrastructure 
in priority locations

Annexes

1���������0,1$0
2 025-2014-MINAM
3 370-2013-MINAM
4����������0,1$0
5 Antioquia, José Olaya, Pampa Hermosa, Sauki, Valencia, Pijuayal, Belén, Sion, San José, Santa Rosa y Nueva 
Jerusalén
� Ten indigenous communities: Marsella, Andrés Avelino Cáce.es, San Juan de Eartra, Vista Alegre, Nuevo 
Remanente, Nuevo Cannan, Tenientes Ruiz, El Salvador, 12 de Octubre, Paiche Playa, located along the watershed 
of the Tjgre River, as well as sites covered by Supplementary Environmental Plan (PAC) for Block 1AB listed 
EHORZ��/RFDWLRQ�6DQ�-DFLQWR��)RUHVW�/RFDWLRQ��([�5H¿QHU\�0DUVHOOD��/RFDWLRQ�%DULUD��/RFDWLRQ�6KLYL\DFX��7LJUH�
Well 1 X (C/Nuevo Remanenle), located in the province of Loreto, department of Loreto
7 Seventeen localities: San Pedro, San José de Saramuro, Alfonso Ugarte, San Gabriel, Nuevo Lima, San Martinde 
Tipishca, Nuevo Arica, Bolívar, San José de Samiria, Leoncio Prado, San Miguel, San Juan de Lagunillas, Lisboa, 
Bagazán, Dos de Mayo, Puerto Orlando, Solterito; and the area of Battery 3, the right of way for the pipeline from 
Batería 3 to the Marañón Terminal (Yanayacu– Saramuro) in Block 8, the sites not listed in the Supplementary 
Environmental Plan (PAC) in Yanayacu, right of way for the Yanayacu – Saramuro pipeline for Block 8, and the soil 
monitoring points envisaged in the Supplementary Environmental Plan (PAC) which corresponds to Yanayacu in the 
province of Loreto, department of Loreto
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,GHQWL¿FDWLRQ�RI�
directly and indirectly 
impacted area for 
remedial action 
(OEFA/MINEM)

,GHQWL¿FDWLRQ�RI�
impacted zones 
(Pluspetrol); 
participatory 
monitoring and 
recording of impacted 
and potentially 
impacted sites; 
presentation and 
implementation 
of immediate 
measures addressing 
contaminated and 
impacted sites 
(Protection, isolation 
and signalling of 
impacted sites, etc.)

,GHQWL¿FDWLRQ�RI�
impacted zones 
(Pluspetrol); 
participatory monitoring 
and recording 
of impacted and 
potentially impacted 
sites; presentation and 
implementation of 
immediate measures 
addressing contaminated 
and impacted sites 
(Protection, isolation and 
signalling of impacted 
sites, etc.)

,GHQWL¿FDWLRQ�RI�
impacted zones 
(Pluspetrol); 
participatory 
monitoring and 
recording of impacted 
and potentially 
impacted sites; 
presentation and 
implementation 
of immediate 
measures addressing 
contaminated and 
impacted sites 
(Protection, isolation 
and signalling of 
impacted sites, etc.)

Presentation and 
approval of closure 
plans for impacted 
areas / contaminated 
sites (replaced by the 
following point in 
May 2013)

Presentation 
(Pluspetrol) 
and approval 
(MINEM) of soil 
decontamination plans 
and implementation 
of immediate 
measures to address 
contamination*

Epidemiological 
studies 
Studies on the impact 
of pollution on species 
consumed by humans 

Prepare the food 
safety plan in the 
environmental 
emergency area and 
provide food in the 
priority communities*
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Evaluation and 
implementation 
of environmental 
management standards 
and instruments 
related to emergency 
declaration processes

Develop a medium 
and long term action 
plan for health 
and environmental 
measures action 
plan to ensure the 
sustainability of the 
measures taken in this 
framework

Develop a medium and 
long term action plan for 
health and environmental 
measures to ensure the 
sustainability of the 
measures taken in this 
framework

Develop a medium 
and long term action 
plan for health 
and environmental 
measures to ensure 
the sustainability of 
the measures taken in 
this framework

N.B. not all actions are included in the box. We have selected and summarized only those that appeared to be the 
most relevant to us.

* Actions introduced by the resolution amending the declaration of an environmental emergency
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